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CHARGE OF JUDGE REID, 



To the Grand Jury of Mason county, Ky., November lath, 1838. 



Gentlemen of the Grand Jury: 

There is one other law to which I am impelled, by inclination, not less than 
duty, to call your attention. It is a law which was passed by our Legislature, 
long before the exciting fearful question of abolition agitated our hitherto peace- 
ful land ; long before the emancipation of our slaves was sought to be efTected 
by means as unconstitutional, as they are dangerous to the safety of the owner 
and destructive to the happiness of the slave ; a law which originated in a pro- 
per and jealous solicitude, upon the part of your representatives, for the secu- 
rity of your rights and interests in what now constitutes a large portion of 
the productive wealth of our state. 

This law declares, "that if any person shall be guilty of seducing or enticing 
any slave, to leave his lawful owner or possessor, and to escape to parts without 
the limits of the state, or a foreign country ; or shall make, or furnish, or aid, or 
assist in making or furnishing, a forged pass, of freedom, or any other forged pa- 
per, purporting to be a deed of emancipation or will, or other instrument liberat- 
ing or purporting to liberate, any slave, or shall in any manner aid or assist such 
slave in making his escape from such owner or possessor to another state or fo- 
reign country, any person so offending shall, on conviction, be sentenced to con- 
finement in the jail and penitentiary of this commonwealth a period not less than 
two or more than twenty years; and if any person shall be guilty of enticing 
any slave to abscond from the service of his or her ownet, or possessor as afore- 
said, or shall conceal any such runaway or absconding slave, knowing it to be 
such, within this state, every person so oflending, in addition to compensation to 
such owner or possessor, shall be liable to an indictment, or presentment of a 
grand jury, and on conviction, be liable to pay a fnie of not less than fifty nor 
more than six hundred dollars." 

In charging you, gentlemen, as to the existence of this law. and inviting your 
attention to its penalties, I shall be pardoned for denying that the condition of 
our slaves is such as to rotiuire the kind oiTices of tiic modern abolitionists. — 
Have we, "m.uzzlcd the Ox that trcadeth out the corn ?" — Our slaves are better 
f(Ml and cloth(r^d. than ina.'iy of our white neighbors whose sympathies are enlisted 
in their favour. If the inlerrst and duty if the iiiastcr does not induce liim to treat 
his slave humanely, the TiCgislature has orden-ci the .^u^l^^e of the circuit court to 
direct such slave to he sold and the proceeds paid to the owner. Formerly, slaves 
were tried without the intervention of a grand or petit jury; but iwiv, such is the 
humanity of our laws, as it regards all trials, involvinci tlu'ir lives, that they are 
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{>l:ioo«l upon n pprtiT.l oqusilify wiili (heir iTiuslers. ;unl U h ni:nl<' the tluly ot tho 
.fudges, whnn a slave, is !irr;iifi;iici1, if thr masters u<'y;lec.ied to enij.>loy counsel in 
his defence, to assign it for him, whose eompensation is fixed by i:uv; the right of 
peremptory challenge, vind all those incidi'n's connected with the more importimt 
right of trial by jury, art^ extended to slaves. They are capitally punished but for 
few oifences, while for tiic comnussion of all others, stripes are iilnicted, and for 
many of which the owner would he sent tt) the jienitenliary for years. A proof 
that our Ijegislature has acted upon the ])rinciple that, where "nuicii is given 
much is required.'* 

I cannot believe that any country, however enlightened by Christianity or philo- 
sophy, has done more to ameliorate the condition of its slaves than Kentucky. 
They arc indeed happy, and if let alone would still remain so. AVhere "Ignor- 
ance is bliss, 'twere folly to be wise." The eflbrts of their pretended friends to edu- 
cate them and cn^.ancipate tlieiu, among us in the present state of our hiws and of 
public opinion, render their condition worse — they are rivelting tlie fetters which 
they feign believe are irksome and galling still stronger, and /recJom, Hke the 
cup of Tantalus, though presented to the lip, is still withheld, and still further 
removed from fruition. 

The relation of master and slave is so wrought up in our social and political 
existence, that it ought not to be tampered with by any and every political or reli- 
gious empyric; the consequences of its sudden disruption, are alarming to the real 
frieruh of freedom, to the philanthropist in every clime. It is a sacred relation- 
ship; it existed among the Jews and Gentiles, long before the coming of the Mes- 
siah, yet it is among his professed disciples that we fmd many of those whoyo 
sympathies seem enlisted in favor of educating and emancipating slaves. 

I am mistaken, if they are not pursuing a course contrary to that marked out by 
their Saviour, or his great Apostle to the Gentiles, all that t'cvcittle on the sub- 
ject of equality, to the contrary notwithstanding. 

"Would any of vou, said .Tesus Christ, who has a scvvmU ploughing or feed- 
ing cattle, say to iiiin on his return from the field, come, immediately, and placn 
yourself at the tfible; and not rather make ready my suj)per; gird yourself and 
serve me, until I have eat and drink ; and afterwards, you may eat and drink V 
—Luke 27. 

We are answered by those who are so zealous in the cause, it was a -servant ami 
not a slave — was it, I ask a servant that the Apostle Paul found belonging to 
Philemon — or a slave '! I have been taught to believe it w^as Philemon's alavr; 
and to show us by example what we ought to do — the Apostle taught him Chris- 
tianity and sent b/nii h.omc to his T^iaster. 

^ Rest assured that those who think they are doing God service, by meddling 
with the slave question, and making it a test, are as mad in their career as was 
Saint Paul himself before he w-as better taught. 

I do not mean that they are dencienl in education, or Philanthropy. I know 
better; they may be like him, bred at the feet of Gamaliel, and *'rnore wise, morn 
learned, more every thing," on all other subjects ; but on this one, maybe j)er- 
mitted to say as he did, after he saw his r'rror in his nnbolv erraiid. to iiind and 
persecute christians, \hoy are Vvhollv ignorant. 



i wii! lultl liiit!. i.i" hi;-; c'can'.i.ii' i-; -VMit'iv p1 in 1 !• .IIm'.'. r.i hv V'ho raW 

{hnmpclvcs ilisrijilrs. ihry shpuhl lin' r'.iin v\ ,iy shr-fs liu-v lind 

in l.lipir travel-!, t*i jiroin.iuc ( "hi i Miimiiy. liUt, instctul of liiis conr-H-, (ind cvriy 
inoiiiiH thai I". ill be (Ifx in dir.- i inisuiily k) i!iu i-icurrst jsriiicifilrs oi" juslit'O 
rc^^orii'>i III — SiU'i.'Mii's ioi-nuHi t--. { i.-'nK);:' lan^rnt ovrr, laiicicd har(3 

falo, rnui uido!! nnntc coiiciitiMn oi .-i.a.s,, [winti;!::; ami riiriv'atKriuti,. in ruany in. 
staiK'Oiv d('.--cr!')iim" a;i;i drj'i'.'tiiii; m s Idrii inodcsiy isjiiiids iriO [n rnciitic'ii, in 
oriltT 10 oxrili.' imhiic ii)d'"ji;n;itn)ii aLvaiiisl slavoh'diiofs. caiMiluU'd \{) iirivc slaves 
ti) insurrofiion, {v-|irriaiiy thf.iso ti:ii::';! to rcadi and Wfitc; pcrindii-ah mid address, 
?onl by inaiL cont.ainjni>- inlcmpci ;iLO hmuuagr, aiKi sitigulariy ui.ijn.st and false 
charges as to the trcutineal n{" sluv(>s and oi" the moral ,(;<)iisO(|uoneet:- l!«>\vingfrom 
the existence of slavery. ]^>liLi^:ialis and Divines, circuhain;,r ineentivcs to ser- 
vile war, and slave-holders cxcludt'd IVorn the ('oniiminion 'i'abic of our Sa- 
viour. 

A distinguished disorgani'/er, I will not dignify him by soiling this -^aper with 
his name, as if determined to outstrip all his cotcrnporaries in ahusc and detrac- 
tion, has recently said, in a letter })uhlished in our newspapers, "that no Amer- 
ican slave-holder ought to he received on a footing of cquaiity by any of the civil- 
ized inhabitants of Europe." An anatiierna that will not be adopted and cher- 
ished by many, even among llie abolitionism in ttiiv land, — seeing the foul source 
from wdiich it comi^^s. 'j'hesc and a tiuiusand other wrongs we <eel, and have re- 
ceived at the hands ofsoinc of our brethren here in tavor of abolition. I call Ihcm 
brethren. Vv'e are all of one fimily, bound together by common origin, having 
the same interest in the glorious inheriiancc traiismilt:ed us l)y our fathers, who, 
having achieved our independence, formed that constitution in which our right 
to hold slaves is recognized and coidtrmed. 

Gentlemen, although, our jurisdiction is limited by tlie bounds of Masoji coun- 
ty, vet in conse<!ueiiCC of our In-ing dividrd IVom our brethren (jf Ohio l)y a river 
only, it becomes necessary IVequoi^.ily to speak of i'undamonlal principles in ordiT 
to kcc]^ thorn in memory, "lest at any ;i;ne we slioiild let them slip." 

Many of the first men in thb world may revic^w tiiis d:iy's p/roceeding. We 
v.-ish them to know that '*we ap^ical to the natural jusiicc and magnanimity of 
our bretlu'cn, and conjure iIkmij !)y the ties of our common kindred, to disavow 
their usurpatio;is," and sulfer us lo cnj^ry- our projuM-jy in peacf.% as secured to us 
by the constitution, an instrui::cnt whirl;, time has lauglit us to reverence, no less 
than languarft', now sjjeakin'-T as it were iVom tisc •j.rave. of inm who was "first 
in war. first in iieace. and iir;-; iu !he hi .iris of his i; )Uiii!\ mm.*' {jear it: 

"Thf^ nnitv of (government w'lieh er-n-liiui . > yon on > pcfjple. is also jmw dear 
to you. It is justly so. fir il is a, re.ain pillar iii t^'ifiee of \ our indei.'enden.ce. 
the sunjiort of your tranquili'y ;.t h-rrie. your p' aro wlu-'^ad : of your safely, (d" 
your p>r(»sp(-ri!y, ot" tbiat vi^-y liooiiv wliieh von >o p; (/..'. |o,it, as ii is e.isy 

to foresee tluit from di'iferent can.-' and !Vo,n (liffereui ijo irier--, much pains wii! 
b^ taken, mnnv ariifu.'cs emplovt li. to weaken in yonr ruie.ds ibe ronviiMion of this 
f.rufh; and as tb.is is the p-oint in yi,ui p<.i'ilie:ii iorlre--. aeain^t w'deh liio balleries 
of internal and ''external enemios vv;;! le.o-;! (\")Ms!;i;i: ly and actiM (ihouLih dl'n^n 
<"ovrrt!v and in;-!(iious!v) r.e direiMi-ii.. it i-^ i^j' ionuil'.' ni'Tiii'iif '.h.ii \o!i :;ioni.i p:o- 
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porlv '<'-;iinr.!te llio imtv.rnsf-' voiut.* of your (iuUonui '..'iiion your coiico.live and 
iiulivitlunl li:ij)j)iiR'S- : you .shisuui ch;.'ri.i;h hiibiin-ji, cordial and iiiimovabie 
atlacluncnt to it; accustoming: yourseivos to think and speak of it as the palladium 
of your political safety and prospciity, wntching for its preservation with jealous 
anxiety, discountenancing whatever may suggest even a suspicion, that it can in 
any event, be abandoned. For tliis, you have every inducement of sympathy and 
interest, citizens by birth or choice of a common country, that country has a right 
to concentrate your aflections. 

"The name of American which belongs to you in your national capacity, must 
always exalt the just j>ride of patriotism, more than any appellation derived from 
local discriminations : with sliglit shades of diHerenco, you have the same reli- 
gious manners, habits and poiitical principles. — Vroii have in a common cause, 
fought and triumpiied together. The indciuindcnce and liberty you possess, are 
the work of joint councils and joint efibrts, of common dangers, suflerings and 
successes." 

This is the language of the farewell address which the great and good Wasii- 
ivcfTON left at his last benediction to his country. And rcmeniber, Wasiiixg- 
TON was a slaveholder, 

I repeat that your duties in the presentation of crime, extend only to the coun- 
ty of Mason. You must state the place where the crime was committed, to enable 
the accused to make defence understandingly; it i« essential, and without desig- 
nation of the place where the crime was commitccd, the indictment would be bad 
at common law, much more und'sr our constitution, which secures the accused a 
right of trial in the county v/hcrc he is charged to have committed the offence, and 
by a jury of the vicinage. Do not, thoreforo, sn]lt!r yourselves, by an honest en- 
thusiasm for the public safety, or because of the alarming magnitude of the of- 
fence, to be deluded in;o a belief that this court can take jurisdiction of any crime 
committed out of the Slate. 

"Heaven and dirth may pass avv^ay, sooner than one jot or tittle of the 
shall be violated.'' And if you should inadvcrtant.!}' present, for crinie com- 
mitted out of the county of Ma.son, the Ijunibb^st cili'/cn shall have the law, w lieii 
the evidence comes to be heard in conrt. At ti)e san^e tinm, hovv-cvcr, it will be 
my honest pride to protect the intercsi of ihc cotmnunity by a rigid exposition of 
the application of the (is it is, to ail ollences nu;ainst the peace and dignity of 
this commonweaitii, wltbiii our jurisdiction. I -vvil! say like Ijord Colv(>, upon a 
memorable occiision, "that 1 dare d<> i^vcrv thinsi that it v.-ould befit a .luiis,e 
io do." 

When military j)o\vcr. inul usurpation, caused Tjollniiin and Su'artwout. to lie 
seized in New ()rir:!ns, and sent to Vva:^]i!!!glo:i <J::y. to be tried for Jrtiason, they 
were discharged by t!;e i^uprenio court, of ihc i."i)it('d States, "it being tbc una- 
nimous oj.'inion of tlip cow. 'i that tiiey coi.nd not be triei] there.'* "Bui for o!- 
fences eonnniltrd on the higi.' sea.-, or io -auv )-iver. ha von, i-iason. or iiav. not with 
in the jurisdiction ol" luiy p;!rt;cular stale, ihi're is no court whicli lias liarticniar 
cognizance of the frin}'.\ niui tiierei'ore the \>\:\rc in which the criminal shall be 
apprehended, or if be Ik; appri'b.ended wIumo no eonrl. has jurisdiction, that U> 
which h(,' is nrsl Ijroc^i!!. i> sul'stitiited i'ur the |ilar(^ in whieb. ib.e ofience was cfni- 



niittet'." But, a couri in -\i'w ( )r!i.'ai!.-. IukI lu-cji i';-:l;il)!i.s!ii;(i liy iaw, and th'-rs 
they ijad a xvj}\l t.o be Iriod. 

Aaron liurr was also })iif, upon trial in Virgijjia, lor tioasoji; hui il ai^jieanxl in 
evidence, that if guilty at all, he luul not committed llic crime in that .State, and 
and the conse(j[Ucncc you know, he was also acquitted and sent to the State of 
Ohio, where it was charged he had eonnniltcd oflencc. Party displayed itself 
every where, during this interesting period, except in court, Jt was solemnly 
asked, as with authority: "Whether the defect was in the testimony, in the law, or 
ill the administration of the law." Yet, the Chief Justice, (I have a right to 
speak of the illustrious dead,) bore the contumely and reproach of newspapers, 
and stump orators, some of whose effusions to our shame, found their way into 
school books, until the people became more enlightened, lived to receive the honor, 
I might almost add, the homage of both parties. And even now, we feel proud 
that he lived to give a construction to the constitution lie helped to make, which 
will prevent one party — when greatly excited — from sacri/icing the other, for 
words without acts. He teaches us too, if our constitution had not taught it be- 
fore, that the accused has a right to be tried at the place where he committed the 
oflence, and by a jury of the vicinage., 

A southern gentleman could not be removed from his own State, to another he 
never was in before, and tried for Nullification — nor a gentleman, taken from 
any of the States, and tried for being of the Hartford Convention. 

ft was one of the complaiQts made against the British King, ni the Declaration 
of Independence, "For transporting our citizens beyond the sea, to be tried for 
pretended offences." And, so far as the law on the subject of treason, may apply 
to any case which may come before you; I hope you will beai it in mind, and not 
wrong yourselves or your brethren of another State, by attempting that which 
the Constitution forbids. 

And laying the foundation for your Governor to demand of the Governor of a 
sister state any one who has not Jled i'rom justice. Your respectability is such, 
that if you present a person in another State, as having committed a crime here, 
the Governor, upon a proper case made out, might feel it his duty to demand the 
fugitive; having sworn to support the Conslitntion, nnd see the laws faithfully 
executed. — And the Governor of a sister State, having taken the like oath, would 
be unworthy the trust reposed in him, if he failed to surrender such fugitive from 
justice, and keep that harmony, and good faith, of which the Father of his coun- 
try spuaks in his Farewell Address, from which I have extracted so largely. 

But, if you, without evidence that the crime was committed here, present per- 
sons in another State, who gave it aid or countenance, by speeches writings, reso- 
lutions or carricatures — you do yourselves great injustice, and produce a state of 
feeling adverse to our mutual peace and safety, and to the sovereignty of States, 
not less than the personal security of the citizens. 

They no doubt entertain the opinion they profess, and we as honestly differ 
^viththem, ''Error of opinion must be tolerated, while reason is left free to com- 
bat it," When they talk about the truths which they maintain as self-evident — 
"That all men are born equally free, &c." we must point to tlie practice of our 
Rubers ever since the adoption of the Constitution, to prove that slaves were noi 



jm ludtMl in i.iuil c vpii'Shioir;. Aiul I'-niil liuy iici, vviiliiii uiir J urlsilictioii, (lo word:,. 
howcviM' sfV'Mi.' ;iiJ/rm.-:L HlavcltoMcrs — or iMU'op.ra.uin.;- ^;ono!.il alioiilioji — can au- 
thorize you 1.0 pri^soni tluMii, uiiU'ss it bi; to [loiiAf tiu.' (iiiivt^r of cotnleuiiralion to a 
sulijoct ihiil iiociis ri'lonn, ami Ihuii it would di<' as prvsoiiliiuMits nuido :igaiiisi 
measures, alinrnd in ihomsolvc;*, or injMi, r:i)Avor!hy tho iiouori; they hoar. 

I fiavo given yon die huv s^enliiiinon, ami no mailer how slavery may be dc. 
jirocated or dtdended, obedionco to the laws i.-; aiuon^ij; tho cardinal virtues, especi- 
ally in a yovcrnmeul like ours, where the 55tn;^u(ar spectaelo is exhibited, of the 
governed being- also the gTjv(!n]ors. Hero each citizen participates in the legisla- 
tion of the comitry, and is bound to support the yoke which he himself has been 
instrumental in placing on hi;-i own neck. Hero a violation ol" the Rights of the 
humblest maw in the land, though only hero on a visit from a sister state, is just- 
ly considered an injury to the whole, and tho safety of the whole cannot be better 
consulted than by a strict and rigid protection of the rights of each. Whenever 
people forget, or disregard the law, and wrest from the constituted authorities 
their administration and condemn even the unworthy ^nd guilty without the cer- 
emonies and forms of law, liberty is in danger. 

Vengeance is a feeling in which society, as now organized, in reference to the 
punishment of offences, does not indulge. 'Tis only when thrown back into its 
chaotic and impulsive elements, such as the unrestrained mob exhibits, that ven- 
geance is known. 

"The law is to the sword, what the handle is to the hatchet. It directs the 
stroke, and tempers the force." 

For the sake then of '*our own dear Kentucky," while you recollect your oath 
ill court, recollect your honor out of court, and preserve her escutcheon by a 
manly and dignified contempt of every thing like violence. ''Take the laws an 
they are, they arc the only barriers, between you and the roblier's violence, and 
the assassin's knife, and I would say, revere then;, thwart theoi hot — stand by 
their decision, come to tlieir help all good men and true.'' 

*'Let them not be brought into mistrust by o})jcctions, and commutations, 'till 
they have no mastery left. Let them not be undermined by the wasteful washy 
tide of mistaken philanthropy or revenge. 

"In the name of the Divine equity, foi the sake of the common protection, sta,v 
them not to their righteous, though terrible doings. Every attempt to iiivaliibile 
their spoken decree is a public wrong: every voice tliat has sworn to Judge only 
according to law, and evidence, and then refuses to s]Joak but according to party* 
is false to his oath." 

Your oath is to present no person through malice, or ill will, or leave any uii- 
presented through fear, favor, or aifection, or for any reward, hope, or proriii^jc 
thereof. But in all your prcsfintments, to present the truth, the whole truth, ami 
uothing but the truth, according to the best of your =skill and judgment. 



PROCEEDINGS OF COURT. 



On Tuesday the 13th day of November, 1838, being tiie second 
day of the November Term of the Mason Circuit Court, the case of 
the Commonwealth of Kentucky against John B. Mahan, for the 
abduction of a negro, the property of William Greathouse from the 
State of Kentucky, wa» called for trial, being present the Hon. Wal- 
ker Reid, Judge, and Thomas Y. Payne, attorney, and John A. 
McClung, John D. Taylor and Henry Waller, assisting attor- 
neys for the Commonwealth; the Hon^ John Chambers, J. C. 
Vaughan, Beard, and Francis T. Chambi^rs, Attorneys for the 
Defendant. 

The Court demanded of the attorney for the Commonwealth if 
he was ready to proceed with the trial. The attorney for the com- 
monwealth answered that he was not then ready; he had sent on 
yesterday evening a messenger to Ohio for two witnesses that had 
promised to attend on the trial, but who had not yet arrived, and 
that he expected them every hour, and must therefore ask for a post- 
ponement of the trial. 

Mr. Chambers objected to a postponement, because it would be 
oppressive to the prisoner, and because it did not appear thai the 
Jibsent witnesses could prove, if present, any facts material in the 
prosecution. 

The Court said, he imdevstood the remarks of Mr. Payne as ra- 
ther addrcfised to the Counsel for the prisoner than to the Court, 
but as the gentlemen could not agree, he w^ould overrule a post- 
ponement. 

Mr. Payne then asked leave to file an afhdavii, which was grant- 
ed him. 

The Counsel for the prisoner demanded that he sliould be brought 
into court, which was ordered to be done; and the prisoner appear- 
ing in court, was arraigned and plead ^'not ^inlty''^ to the indictment, 
and it was answered for him by Mr. Chambers, that he %vould be 
tried *'by the Court and jury." 

Mr. Payne then read to the Court the afTidavit of himself and 



William Grontlioiisc, aiK] ilicroiipor. irjuvod tlic Court for n connnii- 
ance. The aflidrivits arc as I'dIIows^ to wit: 

> (■'7^'>'? In diet 111 en I . 

V ' 

.'(MIN J.i. .>iA:!AN, J 

•J\h(^ arfHla\n of Wiilinni G:eat,hon.so. He stritrs ihr.t Sumuol Masters, a citi- 
zci) of Browl! roii;;!v, Ohio, xV.'wwi^. i.> a ir-at^riai wilr.c.-s \\\ tiic cnHO ot ihe 
Con)monw<;nilh arrnin^J Joiui D. M'shnn, Hi; liiinks ihe said Masicrs will prove 
that he saw the hoy .iohii in the iiouse of Maisan, nitd cnnvcrsiuL; with Malian, 
Kiiortly nOer tlio hoy was ;tii;^siv)g .Oom the farnroi" this (icponcnl: That in the 
(Conversation, wijcn Maiian and ih.o n.^ip'o .lohn was con versing- together, it was 
expressly lold to Maiian, hy tlte hoy John, that lie was t'ie slave of William 
Grcathousc, who resided near WaKhington, in the stale of KenlueUy: and Ma- 
han in the same roiiverb-ation, and at the same time, assured the hoy .fohn, that 
he woaid so jix nmtters for him, .!ohn, that lie should not he caught; that none 
of them were ever taken after they readied liis house. Al'hant states that the 
vvit,ncsK Afaiiters, promised to he at theeoiirt yesterday, which promise was made 
durini^ the last week. Masters was r.ot }jrcsot3t yesterday at coutt, and the rea- 
son why, this afiiant couid only state upon report. On yesterday, a messenger 
was started to the liouse of Masters, to hring him. I'his messenger was one of 
his neighhors, who said he helicvod ho could hring him, and was expected to 
be hack to day at 'I o'clock, and wo are now hourly expecting his arrivah Mas- 
ters lives ahout 35 miles from this place. 'J'his aliiant does verily hclicvc that 
the said Masters' atlendaiicc can he procured, and at this time, if he is not sick; 
and whether he is sick or not, can j)e asccrtamed upon return of the messenger, 
who will he hack in a few liom-s. yVnd if ?\T;isters is too unwell now^ his attend- 
ance can he procured at the jM'Xt term of the court. Aflhmt also iielievcs th;it 
he can prove hy said Masters, t!iat the accompanying letter, wdiich is now made 
part of (his afildavit, is in the hand writing of the prisoner Mahan; 

>i.\!iA?.'s m;ttkti. 

Say (J iu hi, August 41 h, 183S, 

VniAU )Siu: 

You will take care of the oppressed for the Lord's sake. Send her to Mr. 

.Johnson's, brother of the Rq\\ Ilezekiah ..lolnison, ten miles nortli of 

IlillshoroughjOr to Thomas llii)hens, at Wilmington. 'I'he Lorvi bless you. 
Two o'clock in the morning, hy moonshine in tJic street. Yours, 

JOHN B, MAHAN. 

This affiant can also prove, he believes, about the same facts, hy Mr. 

Hamilton, who is also in Ohio, and a neighbor of the prisoner Maiian, and also 
a close neighbor of the other witness Masters; and that the attendance of Ham- 
ilton can also be procured, and will be here with the messenger, who is now gone 
for them. 

Thomas Y. Payne, Attorney for the Oommonwealth, states, that from the 
foregoing alTidavit of William Cne;'.t!iouse, he does verily believe the evidence of 
the two witnesses tiierein referred to, would he material in the trial of this cause- 
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dud iVoui said itOulavit j;c i>elievc.s llip said evidence v.im l»o pioruivd; ;ind thai it 
would be unsafe for the CommoRweallh lo go to trial, until tiic said wilncdseti 
can 1)0 procured, or till a reasonable time is given tho Conirnonweailh to procure 
he attendance of t!ic said witnesses. 

William G'reathouse an<l Thomas Y. Pqyne appeared before nie, and made 
oath that the facts stated in tlic afiidavit above, they believe to be true. Given 
under my hand, this 13th Nov., 1338. 

V/. J. BULLOCK, J.l\ 

Mr. Chambers said he coiihl prove by a respeclnhle gentleman 
then in court, that Mr. Masters, the witness absent, said on yester- 
day he knew notliing that could benefit the commonwealth, and that 
he was not cominn-. Mr. C. said, because of the odium attached to 
the ofFence with which the prisoner was charged, not because ol 
his poverty, he could not obtain bail in Kentucky; that he had al- 
ready been a long time incarcerated, and in irons; that the wit- 
nesses were out of the reach of the process of the Court, it was un- 
certain whether they would come at all, and moreover their evi- 
dence would be entirely irrelevant, and would not conduce to prove 
an offence committed in the State of Kentucky; and lie thought, 
therefiire, the trial should proceed. He deemed it not necessary to 
disctiss the relevancy of the matters set forth in the affidavits, and 
asked leave to file an affidavit as to the declarations of the absent 
witnesses for the commonwealth. Which was granted to him. 

Mr. Payne said he only wanted a postponement for two hours, 
tliat the messenger might have time to return. Mr. Chambers re- 
marked that he might have imtil to-morrow morning, if he would 
not then insist upon a continuance. Mr. Payne said he could not 
atrree to sucli a postponement, for he might then be able to prove 
liiat the witness had been detained by the prisoner's friends, or he 
tiiiglit then be able to show some other ground for a continuance. 
He wanted a reasonable lime, until the messenger returned, and if 
the witnesses did not come, but remained of their own free wi]], he 
would not then insist upon a continuance. He did not wish a con- 
tinuance until the next term. Ho nn.ist have time to prepare for 
the comrnonwcaltli, and the Court should wait a few Jiop.rs; it can- 
not oppress tlie prisoner: if it could, lie would not ask it. He said 
ii w'wti not tlie practice to discuss tlic releviincy of an aflidirvit, but 
^vas ready to meet it. 

TiTo-Caurt said, il is now late, and the uial shall be jjootpojjed. 

Mr. r/harnbers. 'i'hf prisoner is willing to ^ro back to jail, If he 
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cu!i get a trial in a reasonable time, and lie nuw urges a trial on 
the ground of the atlidavit which he will oiler. 

The Court, 1 now have my eye upon an English decision that 
will decide this matter, but 1 will not now decide it, and will ad- 
journ until to-morrow morning, and will then decide the motion. lu 
the meantime Mr. Chambers may prepare his affidavit. And the 
Court adjourned to meet to-morrow morning at 9 o'clock. 

Wednesday morning, 14th November 1838, the Court met. 

The Attorney for the Commonwealth inlbrmed the Court that all 
reasonable expectation of being able to obtain the attendance of 
Messrs. Masters and Hamilton of Ohio, had vanished, and he was 
ready to proceed with the trial. 

After ten peremptory challenges, a jury was sworn, to wit: 

David Henderson, James Brodrick, Samuel Carr, George W. Prater, Thomas 
Parry, Samuel Clark, Samuel Watson, Joseph Howe, Hensley Cliff, Spencer R. 
Howe, Thomas La Rue, Reason Downing. 

The Court again gave to the prisoner the privilege of excepting 
to the jury, and the counsel for the prisoner answered that they were 
satisfied. 

The Clerk then read to the prisoner the Indictm-ent, which is as 
follows, to wit: 

ISTDICTMEKT. 

The Common-wealth of Kentucky ^ set. 

The Grand Jury empannelled and sworn for the body of the Mason circuit, 
at a court begun and held for the county of Mason, on the thirteenth day of 
August, in the year of our Lord one thousand eight hundred and thirty-eight, 
at the court house of Mason county, in the town of Washington. In the name 
and by the authority of the Commonwealth, upon their oath present, That John 

i'U-'C, m:- rhe ynav ovj; L -.vd on-: \h ~ur.^!id eiih- huridr^ci a;iu v::{<:lv ->-:i0ii. 
th^ ^.rr,]'-'Y C:^ Mas;);: f^'S-^'ul. Ui) -\\() -i:::] issi::: ,"i '"•^vrrT^n s'.-v?- ijaa^^-.i Ji:>iin. 

■ •■"•v^' ■ ' ' • - ■■■■■ - • - ■'•'■^■'.^ 'rr:^ ri'ui- 

: S.-:.;^* Jr.;;n M, ;:;■>!•■ : : " • I.- '.' ;:'t' li'^ ^uiu 

the cominonwcaiih oi A\ui.ucKy. 

THOS. Y. PAYNE, 
Attorney for the Commonivealth. 

The Capias adrespondendura which issued on the foregoing Indictment is as 
follows, to wit: 
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The Coinrnouvvoallh of Kentucky, To the SherilVof Mason County, greet- 
iiitp We eommrind you to take John B. Mahan if he may be found within your 
haihvick and him safely keep, so that you have his body before the Judge of 
our Mason Circuit court, at the court-house thereof, in the town of Washing- 
ton, on the first day of the ncr.t November term, to answer, "the Commonwealth 
of Kentucky," of an Indictment of the Grand Jury found at the last August term, 
183S, of Mason Circuit Court for aiding and assisting a certain slave named 
John, the property of one Willam Greathouse, then and there in the said coun- 
ty of Mason being, to make his escape from the possession of the said Wil- 
liam Greathouse, and to escape to the State of Ohio, and out of and beyond the 
Slate of Kentucky, contrary to the statute in such case made, and provided, and 
against the peace and dignity of the Commonwealth of A'entucky, and have then 
and there this writ: Witness Marshall Aey, Clerk of our said court at the Court 
house aforesaid, the 18th day of September, 183S and in the 47th year of the 
Commonwealth, 

MARSHALL KEY. 

Upon the foregohig Capias are the following endorsements returned, to wit: 
Came to hand iSth September, 1838, and executed same day on John B. 
Mahan. 

DAVID WOOD, Dy. for 

A. FOX, iS. M, C. 

A copy, Attest: Marshall Key, Citric. 

James R. Perrigo and William Greathouse were called and sworn 
as witnesses for the Commonwealth. 

W. Greathouse examined. — Question by the attorney for the com- 
monwealth. Did you own a , negro man named John? state to the 
jury whether he left you on the 19th of June last 

Answer. I had a negro man by that name, who left me upon the 
night of the 19th of June last, about five feet ten inches high, 

•ihn-,u ^P:. or 40 ycpi-?; of M^e, of u dark color, 

bv saiiif^ Di^i yow i^urtue hiiV Ohio, dhl ynv ro^-cf 
uri>-Oiier? Tell what oCC\iiTed.. 
Answer, I pm-r-ued him tlie ni^ht ah.er he lefr me, wen • ro Uhin, 
vf.'ichftd Georgeiown m Thti/f-day Mier he h?n: was leo tc, ilie b; br t 

hy sai-;e. yryu hr-'M :■ -'ull vl; ..iaiion :ict"v^':n Aiah:ir- ^m^i 

Vy:(V[[tO ihe niihi hiis iruer was wriitiia? yha/nrliig if lo him,) 

Answer. On the night of the I4th '"»f August, I was in hearing 
of Mahan and Perrigo, the same night this lelier was written; tliis is 
the Same letter Perrigo handed me. Perrigo had with bim a negro 
woman, who Perrigo said to Mahan, wa.5 John's wife. Mahan 
came out with a rifle on his shoulder, and told Perrigo he must go 



1,0 johii niid.son's. J^:u-ri(jo refused. Alahaii msisu.'d, tind talked 
loud, (Pcrri^'O bidiig- dualV) 

Mr. Pay no, — Tell all IVoin the boo-inrnng. 

Mr. Malian luld Perrigo if lie would go on to , slie would 

l\\u\ her liusbaiiu. He gave money and a letlc-r to i^errio'o. Perri- 
go went on with the woman, and ho followed them. He saw Ma- 
han wriliiig in the street. 

Q, by Chambers. Did Mahan write in tlie street? 

Ans. Yes he did by moonshine, at 2'clock at night. 

By same. Did Mahan believe this woman w^as John\s wife? 

Ans. Yes, he did. 

By same. How came he to that belief? 
Ans. I don't know of my own knowledge. 
By same. Did Perrigo tell him so? 

Ans. Mahan asked if she was the wife of John, and Perrigo 
said yes. 

By same. Was she really his wife? 
Aiis. No. 

By same. Is she free, and what is jier color? 
Ans. She is free and about half blood. 
By same. By whose procurement did she go? 
Ans. By Perrigo. 

By same. Did she go by your request? 

Ans. I also requested her. She went with Perrigo, and 1 fol- 
lowed about one hour behind. 

By same. Is she the wife of Mr. Woods Orange? 
Ans. She is said to be. 

By same. At whose instigation did Perrigo go? 

Answxr. It was first proposed by himself, after I lieard from Ohio. 

By same. Had you been before at Mahan's house? 

Ans. I had. 

By same. Did you tell him your name? 

Ans. No, not that I recollect; I think he did not enquire. 1 told 
him I was from the Northern part of Ohio, buying cattle. Had he 
enquired my name, I would not have told him. 

By same. AVhere wore you wlien Perrigo la:5t conversed with 
him? 

Ans. I was concealed near tliom. Jvile, of this comity, and one 
of my black men hold our horses. 

By same. Did they hear the conversation? 



Ans. No. 

Q. by attorney for Commonwoalth. Did you not conceul your- 
self when Mahan came out ol' the liouse with the rifle, to hear tlieir 
conversation about your y hives? 

Ans. Yes; I thought lie would' take the woman to John, and I 
woiild then ascertain where he was. 

Q. by Chambers. Do you say the woman is free? 

Ans. Yes. 

By same. Did you pay her for going? 
Ans. Yes. 

By same. Did any one else pay her? 
Ans. No. 

By same. How long have you known Perrigo? 
Ans. About 12 months. 

By same. Is he a stranger in the neighborhood? 

Ans. Yes, Sir, he w'as. 

By same. Is he your tenant? 

Ans. Yes, for a short time until he gets possession of his land in 
an adjoining county. 

Q. by attorney for CJoramonwealth. Did Perrigo go at your re- 
quest to Mahran's? 

Ans. Yes, Sir. When lie heard they were at Mali an's, he said 
ho thought he could get them by going. 

Q. by Chambers. Did he go voluntarily? 

Ans. We consulted and advised together, and he oflered his ser- 
vices. 

lly same. Did you pay him for going? 

Ans. Only so far as to pay his expense^. I had ofTered any man 
8400 to get my negroes, and he said he would not go for the mo- 
ney, but would go if his expejiscs 'verc paid. 

Perrigo was then called. — Said he went to Mahan and told him 
he lived near the River on the Ohio side; toid iMalian a negro wo- 
man came to his house and said she was the wifL- of a negro man 
nained .John, and asked Pvlahan if he had seen such a negro. Mahan 
tokl him that, he had seen two neirroes bv that name, one l)elong- 
ing to a Mr. Greaiiiouse near Washington, Kentucky; tliai Great- 
house had two neoToes run nfi', and that he had come near catch- 
ing one of them. He asked Mahan if the woman coukl ijet to her 
husband, and he said she cordd if he would bring lier to hitn. He 
went with tlie woman, on the Tuesdav foliowii^i!- that V>^e<h5esdav, 
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night, ami t'nllod Mahan out, and asked him for the woman's 
husband, and Mahan said he did not know where he was, but ex- 
pected he was near Canada. Mahan insisted that he should go on 
to the 7iext friend^ and after some conversation he agreed to go. { 
told Mahan I would like to have a letter of introduction, and he said 
he would give it to me, and he brought out some paper and wrote 
a letter in the street by moonlight, directed to Colonel Keys and Mr. 
Hibbens of Hillsborough. 

Q. By att. for Commonwealth. Is this the same letter (handing it 
to the witness) that he gave you, and that you handed to William 
Greathouse. 

Ans. Yes, Sir. Mahan then asked me, if any more came to my 
house to send them to him. He said there was a colored man in 
Maysville who sent him all he could, and that he had helped along 
fifteen within a short time past. 

By same. Did he say that Greathouse's negro had been there? 

Ans. I understood him so. 

By same. Did he say he would pay you for sending him ne- 
groes? 

Ans, He did. 

By same. Did he pay you for bringing the woman? 
Ans. He paid me three dollars. 

Payne, Relate all the conversation that happened the first time 
you went to Mahan's, 

Witness. I told Mahan a woman came to my house asking for 
her husband; she said his name was John, and he wanted to get so 
me information of him, and Mahan said there had been two ne- 
groes at his house named John, and one of them belonged to Wil- 
liam Greathouse near Washington, Kentucky, and if he would bring 
the woman to him that week he would help her to get to her hus- 
band. 

By same. Was it then he wished to employ you? 

Ans. He said if it was any inducement, he would pay me if 1 
would send him all that came to my house; that a colored man in 
Maysville, a barber, sent him all he could. 

Q. l)y Chambers. Was this during the first interview? 

Ans. Yes, Sir. 

Payne. Tell what he said about the connecting chain of friends^ 
from Kentucky, running all the way to Canada^, of which he him- 
self formed a part? 
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Mr. (.'li;iml)(M\s. 1 uhjoul to Uio qiie.sLioii as hciiig c,\lculaUMl t^o iii- 
cwe the public inintl unnecessarily, without having an eliecl lo 
throw light .upon the indictment. 

Payne. This will open the question as to tlie whole f}\ct, whe- 
tlior the prisoner, can be convicted through agency. 

Chambers. The atlornev for the Commonwealth had better with- 
draw t!ie question and press at the conclusion, whjen the general 
question will be made. He was willing to open the debate and 
Yosi the whole upon t!iis question, il" the attorney for the Common- 
wealih pressed it, but he hoped he would not check the .examination 
now. 

[The Court said he would be glad if the attorney for the Com- 
monwealth would agree to the course Mr. Chambers proposed, but 
would not compel him.] 

Mr. Payne said, he could not surrender , the witness; it would be 
loo great a draw upon his liberality. 

[The Court. If the Commonwealth persists, ihe clefence has the 
right to open and condudeJ] 

Wednesday evening. Mr. Chambers, upon consultation with tlie 
prisoner, yielded, and permitted the question to be asked; and gave 
noiice that he would move the Court to exclude it at the proper time. 

Mr. Payne. What did Mr. Mahan say about the connectinti^ chain 
of which, he himself was a part, extending from Kentucky all the 
way to Canada? 

Ans. Mr. Mahan asked me if the negro had any money, and I 
told him not that I know of. Mahan then said there was a conneo 
lion of friends who paid the passage of the negroes to Can ida. 

Q. by same. How much were you paid ,for bringing the wo- 
Tiv.iw supposed by Mahan to be .John's wife? 

Ans. 'J'lirce dollars. 

Q. by Chambers. When did you first go to Ohio? 
Ans. On Sunday previous to the date of the letter. 
Hv same. What did vou sav about vour re^idenci^.' 
xVns. I told him I lived on the Ohio side oi' the river. 1 told him 
that niy name was Rock. 

Vi): same. Is that yuwr real name? 
Ans. Yes sir, James Rock Perri^rn. 

liy same. Who employed the woman to go with you Mr. Hock? 
Ans. Mr. Gronihouso I exj)ect. \ had no hand in it particularly 
—had no hand in employing her. 
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By same, Uader what name did she go? 

Ans. Did not call her by any name when over tliere, but took 
her as the wife of John; that she was a runaway, and had come to 
my house; I told him that also on my first visit. 

By same. What did you do with the three dollars? 

Ans. I kept it. 

By game. Did you consider you had a right to it? 
Ans. I didn't know. 

By same. Where did you leave Greathouse when you went to 
talk with Mahan? 

Ans. I left him with the horses. 

By same. Did you expect him to follow you? 

Ans. I did. 

By same. Were you a tenant of Greathouse? 
Ans. Not then, but I am now. 
By same. For how long? 

Ans: For three years. We cultivate the farm on the shares. I get 
one half of all I raise. 

By same. Where did you reside before coming to Kentucky? 

Ans. In Pennsylvania, Was raised in Washington county, New 
York. 

By same. Did you ever live in Ohio? 
. Yes sir, in Columbiana county. 
By same. What was your calling in Pennsylvania? 
Ans. Farming and other business. 

By same. Are you the same Mr. Perrigo who had race-horses 
a few years ago in Newport? 

Ans. Yes. I had one race horse in Newport, 
By same. Were you ever in Mississippi? 
Ans, No. 

By same. Were you ever in Georgetown? 
Ans. Yes sir. 

By same. Were you ever in Lexington? 
Ans, Yes sir. 

By same. Where did you then live? 
Ans. In Pennsylvania. 

Q, by Attorney for Commonwealth. Did vnu raise tliis rare 
horse? 

Ans. Yes sir, 

Py same. Did you inke pride in his blood? 
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Alls. 1 did so sii% 

By same. Did you think him a fine horse? 
Ans. Yes sir, and I do yet. 

[At this point in the examination one of the jurors fainted, and Perrigo left 
ihe house for a short time. While out he had a conversation with Mr. Great- 
house. — El).] 

By same. Is there any arrangement to live with Mr. Greathouse 
longer than this winter? 

Ans. No sir; but there is a verbal agreement to live there longer* 

Q. by Mr. Chambers. Since you left the court-house a moment 
since, have you had any conversation with any person about your 
contract with Greathouse? 

Ans. Yes sir, vvith Mr. Greathouse. 

By same. What is the contract between you and Greathouse? 
Ans. A written agreement for the winter, and a verbal contract 
for three years. 
Mr. Greathouse recalled * 

Q. Mr. Payne. Eixplain the circumstances of the contract. 

Ans. There is a written agieement for the winter, and a longer 
lime spoken of. We spoke of breeding cattle, and making cheese, 
hut having bought another farm, I have concluded not to keep him 
any longer* He considers it an agreement: I do not, 

David Bronnough, Esq., was then sworn. 

Q. by Payne. Is this letter the hand writing of Mahan. 

Ans. It is my impression that it is. 

Q. by Mr. Chambers^. Did you ever see him write? 

Ans. No, I judge from comparison, having seen and read a good 
many letters written by Mahan, since he has been in jail, and 
v/hich were handed me by the jailor to read. 

John Hill, jailor, sworn. 

Q. by Payne. Is this letter Mr. Mahan's handwriting, and have 
you seen Mahan write? 

Ans. I could not swear positively, but it is my impression that it 
is, having seen him write 20 or 30 letters since he has been in Jail. 

Q. by Payne. Would you swear positively to your own hand 
writing? 

Ans. No sir, not always. 

Q. by Chambers. Did you read his letters? 

Ans. Yes sir. I read all he received and wrote, in his presence, 
and at his request. 

Mr. Chambers objected to the testimony of Mr. Bronaughj and 
Air. Payne withdrew it, as being immaterial. 
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Mr. l^ayiie llieii ofVcred to read to the Jury the letter of Maliaii 
to Keys and Hibbens, to which Mr. Chambers objected, as he said 
for the sake of pruiciple^ for lie considered the letter already before 
the cotirt and Jury. 

Mr. Taylor. Mr. Chambers has said he wished to fathom the 
character of Perrigo, and had questioned him as to his character, 
calling &c.» with an evident intention to invalidate his testimony. 
We ask to read this letter for the purpose of supporting the testimo- 
nv of Perriofo, and hence it is legal evidence. 

1st. It is relevant because it tends to corroborate the details fiiveii 
by Perrigo of his conversations with Mahan. Second, because it 
strength ens and gives point to the confessions of Mahan. And third, 
because it is necessary to prove that Mahan was one link in the 
chain ol' friends extending from Kentucky to Canada, and for this 
reason, if for none other, it , is strictly legitimate that the jury may 
infer his participation in the crime. 

Mr. McClung said, the letter was legal testimony because Mr. 
Chamber^ had admitted the testiinony of Perrigo, and having sought 
to dikreditit, he could not now object to that which would serve to 
strengthen it. Perrigo stated that Mahan gave him a letter; they 
could have called for it, and we would have been bound to have 
produced it or accounted for its absence. 

Mr. Payne said he wished to produce the letter to corroborate 
two important points in the testimony of J*errig6. One was, that he 
had stated Mahan wrote it by moon light, and the other, that he 
went there with a negro woman, the supposed wife of John, both of 
which facts it tends to establish. 

Mr. Chambers said, that the letter was an independent fact, and 
could not be read to sustain a witness impeached by his own evi- 
ddnc'e. He thouo;ht tiiat it was intended for a mere makc-ioeis^il, 
and did not go to prove th.at the prisoner was guilty of a violation of 
the laws of Kentucky. He thought that the attornies for the Com- 
monwealth were hiore rigorous than the ivelfare of the Common- 
wealth demanded. The letter was interwoven in an affidavit, when 
nothing could be more far-fetched^ and he could see no other mo- 
tive than to prejudice the minds of the by-standers who were to com- 
pose the jury. 

(The' court permitted the letter to be read, and cited a parallel in 
which a man, having entered into a recognizance, wrote a letter ac- 
knowledging the fighting of a duel on the other side of the Ohio Ki- 
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vur. A witness was introduced to prove tliu {"act, and his testimony 
l>eing impeached, this court perniitted tlie letter to be read in iis 
support.) 

Here iSlahan's letter was read to the jury, as published in Messrs. 
Payne and Greaihonse's aflidavit. 

'The Commonwealth having- here concluded its evidence, Mr. 
Chambers moved the court as follows: 

COMJIOA WEALTH, ^ 

'Vfi ^ 

J. B, Mama.n, 5 
The evidence on the part uf the |)rosei:ution being ciuHed, the counsei for liie 
prisoner moved the court to exclude the whole of it fVomi die consideration of the 
jury as wholly in sullicient, and inconipelunl to prove the onencc cluirged in the 
hidictinent. Or that the court will instruct the jury that in the absence of ail evi- 
dence to prove that the olience charged v\'as committed by the prisoner being per- 
sonally present in the county of Mason, at the time the oHence was connniUcd, 
he is not legally subject to conviction in this prosecution, and that the court fur- 
ther instruct the jury that Uiis court and jury have no jurisdiction of this case 
if frorn the evidence they are satisfied the prisoner is a citizen of the slate of 
Ohio, and had not been in the state of Kentucky until brought here by legal pro- 
cess to answer to this prosecution— unless he was personally present and aided 
the slave to escape from his master here or near enough to receive jjcrsonaj infor- 
mation, and give aid and assistance in case of alarm or danger. 



C. V/vuaiiAx's SincKcn. 

May it please your Honor. — I hnd myself in this crowded court-house an en- 
tire stranger. But I am liO stranger to the character of this State. 1 am -South- 
ern horn, and I understand the institutions, and know well the people of the 
f^outh. I shall speak on this occasion then, as if i stood U[)on my own riative 
soil, and among familiar friends. 

I have no faith under any circumstances in a neutral, or timid, or wavering 
course. No cause can be advanced by it; and he who pursues this course is un- 
fit to defend any cause. The true and only way is, on all occasions, to utter 
what we think, and to act out our thoughts, in the spirit of true manliood. This, 
1 am sure, is the feeling here. 1 shall then, in what I may say, l.'C direct; I shall 
mince nothing, conreal notliing which touches tliis case, or bears upon the deep- 
er interests involved in it. 

1 say dccyier interests; and I would einphusi/e the wonlr-. Tl.u-y are dee]> — 



\]iv.y coUc'.'iTi the roim^ion woal, Hiid start \\[) qiu'-stions vital to its welfare, jSn- 
thiiig then, scit'sh or sectional, notlniii,^ narrow or illiberal, no passion, no excite- 
ment should now he felt or fostered. Tlie occasion is solemn; it calls for dclibc' 
ration and self-restraint. JiOt the conduct of all therefore, in every respect be 
worthy of it, and make us us an order-Kn'ing and a law-obeying people. 

Respect for Kentucky demands this from all iier citizens. For who is before 
them, and on his IriaH The stranger; — one who lives among another people, 
and under other laws; one too, who has l;ecn delivered up to them only from the 
sternest convictions of duty. Admit, as is contended, that he has disturbed the 
quiet and endangered the properly of Kentucky; the appeal to her citizens to 
obey and sustain the law is, on this very account, stronger and higher. For if 
this be so, if under these circumstances Mahan is acquitted and allowed to go 
unharmed and untouched; theirs will be the proud boast, not only that they 
knew the right, but possessed the virtue to maintain it. 

Respect, too, for Ohio demands this conduct. There is excitement here: your 
Honor sees it — I see it. But there is excitement alto in Ohio, and her eye is 
upon this people, and her ear awaits with impatient anxiety the result of this 
day's trial. I refer now to no party; I speak of the friends of Kentucky; of the 
friends of the law; of the friends of this Union. All — all of us are full of anx- 
iety. And why ? Not because we sympathize with crime; not because one of 
our citizens is imprisoned; but because we believe that citizen cannot be convict- 
<■ ed here and now, without violating the law and the Constitution. Ohio has done 
her duty; Mahan was delivered up by her in obedience to the law. Respect for 
Ohio then, demands that the law and the law only shall govern, and if the peo- 
ple of Kentucky are true to themselves and to her, they will sustain the law with 
chivalric promptness. 

But why urge these considerations? This Court feels them, and will do its 
duty. But this jury, who are now about to try a man for an olfence hated by 
them— do they realize their force'? They do, and I rejoice to know it. I rejoice 
to believe too, that the people around us realize the force of these considerations: 
it is a good omen; it argues well for law and for liberty. Judges are on their 
guard, are cool, are wise, and larely allow passion or prejudice to control their 
course or direct their decisions. But it is not so with the people. They feel 
strongly, and act rashly, whenever their property is endangered, or their rights in- 
vaded, and it is natural that they should thus feel and act. An exception to this 
rule, (and a noble exception it is,) we now behold. I do rejoice then, in the spirit 
which is now manifested, and though there is a strong excitement among this 
people, yet their sympathy I am sure is in full unison with the wish of the Court; 
that in all matters touching this trial, and the prisoner at the bar, right, law, and 
not passion or violence, shall prevail. 

I approach the case then without anxiety, and shall proceed to comment upon 
the law as it is, and as it is conceived to be, with fullness and freedom. The in^ 
dictment will inform us of the cause and nature of the accusation; I desire there- 
fore, that it may now be read. 

[Here the Indictment was read.] 

The indictment is specific, as it ought to be, in its charges. It alleges;— 
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). That John B. Mahaii wan in the county of Masun on the !9ih of June. 

2. That at tlutt time and place he did aid and assist a certain shive namod 
John, the property of one William Greathouae, to make his escape out of and 
beyond the State of Kentucky. 

Now I supposed that it would be necessary to prove these charges to the very 
letter, and concluded if this could not be done, that the case would be abandoned; 
I am mistaken. The Commonwealth's attorney thinks otherwise; nay more, ho 
and the gentlemen associated with him admit, that John B. Mahan was not in 
Kentucky at the time alleged in the indictment; nor before nor after it; and con- 
sequently, that he did not aid and assist the slave out of this State: and contend 
that if he aided and assisted that slave in Ohio, he has violated the Kentucky 
law, and must be convicted. 

Well, be it so. For the sake of argument let us admit the gentleman to be 
right. Is Mahan guilty, tljenl Give the evidence its fullest force; stretch it ns 
wide as may be; and is it strong enough to convict him? It discloses many things 
which I could have wished had been otherwise. But there is nothing in it which 
proves that Mahan any where aided John in escaping from his master. What 
is the evidence? It is the confession of the prisoner; a species of proof which 
experience teaches us to receive with caution, and which the courts of Kentucky 
in the most marked manner have discountenanced. And to whom was it made? 
To a deaf man; to one who could not hear the questions put to him unless ut- 
tered in the loudest voice. And what after all does this confession amount tol 
Why that Mahaii was in the habit of aiding the escape of hlaves; that means 
were provided him for this end; that he wished the witness to join him; that he 
had an agent in Maysville, that fifteen negroes had been sent to him, and that he 
believed Greathouse's John to have been one of them. Now suppose the question 
to be, not whether he aided John out of Kentucky, but whether he assisted this boy 
to escape from his master- — is the proof sufficient to. convict him? The charge that 
Mahan either in Kentucky or in Ohio connived at, or scqured the escape of John, 
is not made out. There is therefore no legal proof of his guilt even under the 
gentleman*s construction of the law, and of course, allowing the position to be 
assumed here — he cannot be convicted. 

But my purpose is not to comment upon the evideace. That is unnecessary 
on account of the position taken on the part of the commonwealth. And what 
is that position? I will repeat it. It is this: That a citizen of Ohio, living 
there, and never havliifr set foot on the soil of Kentiicicy, is yet amenable to her 
Uliv. This doctrine surprises me; it is new and grates harshly upon my ears, 
Rud sounds as if it were the dogma of some despot. True, I am not so old as 
others in my proA?ssion, nor yet so learned; and I may not know how much of 
good there is in it. I am cheered at any rate in hearing gentlemen avow that 
this is the doctrine of the common law, and the law of the State. These are 
good tests. I wish none better. I will add only one more; and one I am sure, to 
which none can object: the Constitution of the United States. And if we ?ip- 
ply these tests fairly, if we examine them honestly with the view of ascertaining 
what they do declare on this subject, we shall have no dirtlculty. The trnlh ia 
in them, and wo shall find it if we st^arch. 
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For this lluN (\*orf', ii:;;! ii! \.') hring i.hr. i|i.U'sti(»iiH now '\\\ di^'pnic 

dirocUy before tUe Court, Uuj cuunscl lor luu pri.sOMcr iiavu muvud your Honor, 
not only to uxcludo the tjviJeiice, but to inslruct tho jury uj)on the following 
poiiiti?: 

1. Whether a man must not be trieii in the county where the crhiic is com- 
mitted. 

2. Whether if an ofTGnce be not committed in the county, and the offcndor 
lives out of and beyond the limits of the State, and has never been in the State, 
the Court has jurisdiction. 

These points then, I shall consider in the order stated, and in doing so 1 shall 
examine the common law and the law of Kentucky, and the Constitution of the 
United States, 

1. Wlietliera man must not be tried in the county where the crime is com- 
mitted. 

And first as to the common law. Magna Charta, Sir, is a familiar name. It 
was wrung from the grasping hand of tyranny, and is truly the record of British 
freedom. It is in part before me, and I find one of its fundamental provisions to 
read thus: "That no man shall be arrested, nor imprisoned, nor exiled, nor de- 
prived of life, nor in any manner injured, or proceeded against, hut hy the judg- 
ment of his peers, or the law of the land." Could language be stronger"! Could 
authority be more direct? It is conclusive, and if this great charter of liberty be, 
as»my Lord Coke says it is, a mere affirmation of the common law— then, Sir, 
this point is settled. 

But the proof is clearer and stronger still. For our English ancestors were so 
jealous on this subject, that they left nothing to mere discretion. It was not 
enough for them that the charter secured to eveiy man a trial by his peers, and 
;the law of the land. They guarded this provision still closer, and the law was 
.that these peers should be fiorn the vicinage of the county where the crime was 
committed. For this purpose the venire facias ahvays directed the sheriff to 
summon a jury from the neighborhood of the parish or place within which the 
fact to be tried was alleged. Nay, so very essential did the common law dceiit 
the having some of the neighbors on the jury, that, if the visne appeared on the 
record to be from a wrong place, it was a mis-trial, and a good ground for a mo- 
tion to arrest the judgment, or reversing it by error. Cro. Eliz. 266. Hob. 5. 

Admitted, answer the gentlemen. - Such was the law; but it is not so now, 
and the English courts have authority to try crimes committed in the Indies, and 
in certain cases, ollenders who may have escaped into England, from Scotland 
or Ireland. Granted. But whence came this authority? Not from the common 
law, but from Parliament. 'J'he common law never gave jurisdiction in thcrif? 
cases, and even now ofiences committed in Scotland or Ireland are indictable only 
there. On this point the authorities are uniform. I find on examination no di- 
versity of opinion; nor do i believe an authority can be produced, (and if there 
be such 1 call for it.) which declares that oirondcrs may be tried in counlie?. 
much less couiitries, where tiie crime was nat committed, without the court stal- 
ing expressly that such olllmces were made cognizable by the common law, but 
hv act of I'arlianu'nl. 



S'pccch of J. C. Vaugkan, 



25 



) need not say I ])f!licvc; I know such to be the fact. For so far was this 
principle carried at one time, that if a man was wounded in one county and died 
in another, the ollondcr at common law, was indictable in neither, and escaped* 
True; Parliament wisely interfered here; and it has done so with equal propriety 
in other cases, making changes upon the same principle that our legislatures have 
made them. But its acts are exceptions. Thus the authorities one and all de- 
clare them. A\\ the law and the decisions referred to by counsel on this subject, 
may be good law; I shall not dispute it. I say only, that it does not apply, un- 
less indeed the old reason aad all reason on this point, viz. that the exception 
proves the rule, — has suddenly been reversed. Yet this is the course pursued, 
and gentlemen rely upon the exception, not to prove, but to subvert the general 
rule! But it is all vain and useless. 'I'he law is clear. Look at it, for instance 
:is applied now to the grand juries in England; they are sworn only to enquire 
for the body of the county. "They cannot," says Mr. Justice Biackstone, "regu- 
larly enquire of a fact done out of that county for which they are sworn, unless 
particularly enabled by an act of parliauient." Look at it also in its largest 
sphere; the great principle of Magna Charta is still the law of the land. "In ge- 
neral," declares the high authority just quoted, [and when referring to the acts of 
parliament, and the very decisions made under them upon which gentlemen now 
rely as exceptions, general, all offences must be enquired into, as -well as 
tried, in the county luhere the fact is committed^"] 

The common law is clear; let us secondly inquire what is the law of Kentucky 
on this point'l , There is no difference. Nay, I do believe that on this particu- 
lar subject, the legislature of this State has been truer to the common law than 
the British Parliament. For it has provided directly that the place where the 
crime is committee} is the place where the offender must be tried. If a man for 
instance, strikes aiipther in Mason, and he dies in Nicholas, or if he poison him 
in Mason and he dies in Nicholas; or if a man commits treason in Mason or be 
accessary to murder pr any felony hero, and escape and be arrested in Nicholas — 
in all these cases Mason is the only place where the offenders can be punished. 
Tlie practice too, of the courts is in full conformity with this principle. For if a 
crime is committed in Nicholas, and the offender be indicted here — he escapes, 
and no power can prevent it. How then, can it be contended that a man can be 
convicted for a crime commenced and consummated, not only out of this county, 
but out of this State. The thing is preposterous. 

"Not so, say the genilcmon. What you state as to our law is true. But the 
suituG which Mahan has violated, is an exception, and gives this authority." How] 
That statute is before uie, and I sec nothing in it which contravenes the general 
rule. It says, "z"/ anij perstm'' shall aid a slave in escaping, &c., «Scc. But arc 
these words unlimiledi Do they apply to Canada? Can they reach the Ohian 
v.ho has never trod on this soil! Criquestionably not. Mark the phraseology 
of the statute. If any persons aid slaves, they shall be punished — for what? for 
assisting thom ''to escape to parts without the limits of this State, to any other 
state or tbreign country." Now in legal contemplation, how can a man aid a 
slave to escape tviLhoui this State or assist him to another, unless he be him- 
self ■ioithlv. this Statcl The words, '''without the limits of" and "to another' 
4 
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prov« clearly tliat, the stanile roi't'rs to ads done in KiMitucky. Hesitles, any 
other construction would enable this State to govern the world. But the law 
itself, fairly construed, does not warrant such an inference; and must be taken 
only to apply to persons who had been present here, and were subject to the juriK- 
diction of the court. 1 think this ground, therefore, untenable. 

The truth is, the law and the Constitution of Kentucky are clear and decided 
on this subject; the provisions of both are familiar to your Honor. I have re- 
ferred generally to other statutory enactments, and the practice of the courts un- 
der them; but I will now be more paiticular. I hnd the statute of 1796, sect. 24, 
regulating criminal proceedings, provides; — "That the grand juries in making 
any presentment, shall specify the crime presented, and the time and place where 
it was committed." And has this been done here] or the time and place stated sa 
far as regards Mahan, in this presentment^ Sir, the sworn officer of the State ad- 
mits that they are not; admits that Mahan has not been in this county; admits that 
he has Acre committed no crime: — and yet he urges his conviction! But I do 
not mean to press this matter; I refer to the law to show that the time and place 
must be alleged, and of course proved as alleged. But there is yet a higher au- 
thority; the constitution of this State guaranties this right to every citizen, and it 
does 80 in the very spirit of the common law, and almost in the language of the 
Magna Charta. It provides — "That in all criminal prosecutions the accused hath 
a right" "to a speedy public trial by an impartial jury of the vicinage" "nor 
can he be deprived of his life, liberty or property, unless by the judgment of his 
peers, or the law of the land," Now where is Mahan's vicinage] where are his 
peers? Where, Sir, is his law? Not here, not in this county or State, but in 
Ohio, and in Ohio alone. But I do not mean to urge this consideration; I quote 
the constitution to prove, that the county where the crime is committed is the 
only place where the olfender can be tried, and it docs so prove it beyond the 
power of cavil or controversy. 

I think then, I may say the first point is settled; viz. that both the common 
law and the law of Kentucky decide, in the language of Mr. Justice Blackstone 
— "that all olfences must be enquired into, as well as tried in the county wheir 
the fact is committed." 

And now, Sir, I ask how it is that John B. Mahan is in bonds before you thi>: 
day? The law repudiates the principle for which gentlemen contend. I ask 
then, how is he here, and a prisoner at your bar? Before me is the indictment; 
but that is stained with falsehood. It alleges that John B. Mahan late of this 
county, was here at a particular time, and at that period violated the law; and 
now it is admitted that all this is untrue. How then is he here, and as a feloni 
By construction; aye, Sir, the principle of the Star Chamber, the very principle 
that has glutted the tyrants' worst passions has been resorted to, to render him 
amenable to the law. This is the argument — Muhan was not here in person; 
nor did he here commit the crime alleged; but the statute s.?i.ys, if a7iy person- 
aid a. slave to escape he shall be punished; now Mahan in Ohio did aid a slave 
thus to escape; therefore he has violated the statute, and may be held and pu- 
nished for such violation in this county and State. Thus by construction is he 
made to be here at a particular time, and by construction to commit here a par- 
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ticniar ottejico! Sir, if lliis doctrine were ultereil wIkmi men's minds were not 
warped by prejiulic!, it would be scolied and scorned by every free spirit. It is 
not, in any of its phases, right; it is false to liberty — it is false to law. 

2. I come now to the second point:whelli».^r if any offence be not committed in 
the county and state, and the offender lives out of, and beyond the limits of iho 
state, the court has jurisdiction. 

And first, as to the common Law. Here as on the other point the authorities 
are direct. I will read a few of them, and I think the gentleman will find their 
language stronger than they had anticipated. "It is," said Mr. Justice BuUcr, 
"a general principle, that the penal laws of one county cannot be taken notice 
of id another." 3, 7 11. p. 733. Lord Ellenborough too, in a late case, 6 M. <& 
Selw. 99, affirms the same doctrine, "Penal laws,'' said Lord Loughborough, in a 
decided case, "penal laws of foreign countries are strictly local, and affect noth- 
ing more than they can reach, and can be seized by virtue of their authority. 
A fugitive who passes hither comes with all his transitory rights. He may receive 
money held for his use, and stock, obligations and the like; and cannot be affect- 
in this country by proceedings in that which he has left, beyond the limits of which 
such proceedings do not extend." I have before me other authorities; I deem it 
unnecessary however, to read them: I remark only that so far as I am acquainted, 
they are equally decided. 

Nor can I conceive how it could be otherwise. The very idea of nation, car- 
ries with it an inherent right on its part to make its own laws, and control its? 
own territory. This is the attribute of sovereignty. Besides as to criminal 
laws, even if this were not the general rule, such must certainly lie the case. For 
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light, or punished in the snme way, by different nations; nay, what is deemed 
penal in one country may be regarded as a noble vir^iue in another. Thus is it 
in Europe now with regard to political offences. The country then, "Where the 
crime is committed, has alone cognizance over it. No other nation can punish it, 
and hence is under no obligation lo notice it. It is plain therefore I repeat, that 
tho laws of one country have no intrinsic force except v^ithin the jurisdiction of 
that country. Mj. Justice Story states the rule broadly and without qualifica- 
tion. "The common law," he says, "considers crimes as altogether local, and 
punishable exclusively in the country where they are committed." 

But we are met in reply to these authorities and arguments by extreme cases. 
Many nations, it is said, are separated by a mere line. Suppose a man on one 
side shoots down his neighbor on the other side of it. Here the murderer is in 
one nation; his victim in another. Now must not the offender escape? No; he 
will be punished. But why] Not because this nation has jurisdiction over that; 
^ul because they agree from comity, from mutual convenience and mutual neces- 
sity to give each others laws in these cases extra territorial force; otherwise the of- 
fenders must escape. For [ repeat the remark again, that no nation or its sub- 
jects are bound to yield iho slightest obedience to the laws of another nation. 
"Whatever extra territorial force they are to have," states the high authority last 
ntioied, "is the result, not of any original power to extend them abroad, but of 
ihat respect, which from motives of public policy other nations are disposed to 
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yield te them, giving them cHect with a wisu and liberal regard to fomvnon con- 
venience, and mutual necessities." 

Upon this point the common law is clear. I propose now, in the second place, 
to inquire whether it is binding as between the States of this Union. 

I think it is. I think too it ought to be. True; these States, form what is 
termed the Union, and ought not, and I hope never will be foreign to each other; 
but 80 far as regards criminal matters, I do not sec how it could be otherwise. 
There is no uniformity among the States; there is not and there cannot be, a 
common standard. Crimes are punished diiTerontly in the different states, and 
each enacts such laws as the occasion demands,* or its sense of justice dictates^ 
How is it possible then, to make the penal acts of one state operate in another] 
Besides, according to an old rule, and I think a good one, it would be unjust to 
ask it. The humanity of the law supposes the power to punish and the 
power to pardon, to exist in the same authority. But that could not be, under 
this state of things. For the power of pardoning does not extend beyond the ju- 
risdiction of a state, and cannot operate upon an offence committed within the 
limits of another state. Give then the penal laws of each state force in all, and 
unless offenders never leave the jurisdiction wherein they were convicted, no 
matter what may be their hopes or efforts, their repentance and reform — there is 
no pardon for them. The stigma of the law is upon them, and there it will re- 
main forever. 

But this is not all. Such a result would shake the very foundations 
of society. Take a familiar example, — here are two neighboring States, the one 
tolerating, the other prohibiting slavery. Now how can the laws regulating this 
institution, and the rights of property growing out of it, apply to both"? No good 
could result from this extension of authority. Good, do I sayl I see nothing in 
it but the promise of confusion, contention and dispute, and all the consequences 
of tumult and strife. The thing Sir, is impracticable. But there would be yet 
another and a deeper evil. The principle, that the penal laws of one state have 
no operation on another state is based, as I understand it, upon the equai'ity and 
independence of each. It is, as I have said, the attribute of sovereignty. To de- 
ny this then, — to say that the laws of one state have extra territorial force in ano- 
ther, is to surrender all claim to this equality— this independence. Now are the 
slave states prepared to make this surrender! Are they prepared, Sir, to admit 
that the free states may enforce their laws within their limits? I speak now to 
one point, and I sav that the safety and the hope of these States rest upon the 
fact, that the law has fenced in and hedged up their supremacy so that none can 
violate it without trampling upon the highest obligations. Kentucky is supreme 
— but let her pass the Rubicon, let her contend for good or for ill that she has ju- 
risdiction in other states, and she will make a breach in the wall of the 
Constitution through which the floods may rush in, and overwhelm her. Look- 
ing at this matter then, simply upon its merits, I pronounce it impracticable, un- 
just and dangerous. It can not be enforced anywhere; I know it will never be 
acted on in this country. 

But I am reminded here that these arguments have been met, and an answer is 
asked to the case put, I am ready. Sir, to respond to it. ''There is," .'L is sn['- 
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posed, "a line ibrinetl, commencing at this |jlaco and extonding throui^h Ohio to 
Canada; the object of which is to further the escape of slaves. Now the men 
who beh)ng to it in Ohio, arc as guiUy as the men who remain in Kentncky. And 
are they to escape'! Are they amenable to no kiw? While thus violating our 
rights and destroying our property, ought they not to be, and are they not, pu.. 
nishable by our lawl" Sir, the case is a hard one, and it is well and strongly 
put. But I shall meet it, and I tell the gentlemen plainly, that by the laws of 
Kentucky, they who thus act, bad as they are, shall not be touched. Better far 
would it be that the property of both States, and every living thing in both, were 
annihilated, than sacrifice this principle. No. The law of Kentucky does not 
and cannot operate in Ohio.* "And must these men," it is asked, "be allowed 
thus to endanger and injure, and irritate and annoy us without check or control?" 
Not so — not so. Sir. From comity, foreign nations allow extra territorial force 
to each others laws. But a higher principle governs us. We are one. Every 
thing then, — the memory of the past and the hope of the future, duty, the right, 
the spirit of the Union, calls on the states to guard each others welfare as their 
own. No wrong should be done — none tolerated. But when wrong is thus 
done the state injured should appeal, not to any original power of her own, but 
to the justice and patriotism of her sister state, to remedy that wrong. The as- 
sertion of the former will always be resisted. An appeal to the latter will rarelj 
remain unanswered. 

But really this is not a moot point. The doctrine is decided by the highest 
tribunals in our land. "We are required," said Mr. Chief Justice Spencer, in 
an important case, "to give force to a law of Connecticut which inflicts a penalty 
for acquiring a right to a chose in action. The defendant cannot take advantage 
of, nor expect the court to enforce the criminal laws of another state. The pe- 
nal acts of one slate can have no operation in another state. They are strictly 
local, and affect nothing more than they can reach." 14 John. p. 338. I beg 
also to cite the case of the Commonwealth vs. Green, 17 Mass. Rep. 543. The 
opinion is given by the late Chief Justice Parker, a renowned and venerable name, 
and is full of close and strong reasoning. I have already urged many of the 
arguments contained in it, and as the case is a long one, I shall only remark that 
it confirms throughout the decision of Mr. Chief Justice Spencer. One other 
authority I shall quote, and then 1 have linishcd this branch of the case. But 
that is so apposite that I cannot pass it by in silence. It covers the whole ground, 
"We cannot," declare the court, ''lake cocfnizauce of crimes com mi tied in ano- 
iher state, even though the (eg-i8hilu ve of uur otvti state had passed an act ex- 
pressly making certain crimes so committed punisliahle in the same mannevy 
as if iJiey had been commilfed ivithin tJie limits of our oiv/i.Jurisdiction."f 

The common law on this subject is the law of the Union, and the penal acts 
therefore of one state have no force in another state. 

And I must confess that I do not understand the opposition to this position. 
There are principles, Sir, about which men do not argue, and which few dare 
question. They are convictions rather; are the teachings of centuries; and start 
up before us ever as living realities — as realities which are a part of our very 

* 10 Serg. & Kawle 125,4 Johnson's Ch.Kcp. 106, 1 Amor. State Papers 175, 
t Taylor's N. C. Rep, State, vs. Taylor, p. 65. Story Com. p. 517. 
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nultire. Such I roj'aril the prineipli^ I'nr wiiich 1 am ikuv ('onteiuiing. I It^el it 
to be right; I believe it to be the result oi" iivdw^ hurd I'uught batlles I'or f'reedum 
— I believe it to be in sympathy with all our purer anil nobler feelings. I feel it to 
be truth; and modify and change and soften down as much as we may or can, 
the position assumed in opposition to this principle and now urged and defended, 
still its avowal will ever startle and shock us. For what is home, if its sanctity 
may be violated, and f^atherr. and sons torn from it, and driven beyond the reach 
of kindretl and friends, and all the aid and the law of home! And what tools 
liberty, if while treading upon oui own soil, the hand of a foreign olHcer may 
seize us and bear us fettered, and as felons, into a foreign jurisdictioni Tell 
me not that the man who has been thus taken is a man who is a fanatic and 
mad. He may be as dark a villain as ever roamed the earth, for that I care 
not. The right to seize him cowfers the right to seize the best. I repel 
the doctrine then throughout; I repel it as unjust; as full of wrong; as un- 
holy; as the instrument of despotism, and fit only for the despot's use. And if 
Kentucky adopt it, — if in an hour of error or irritation she will receive and act 
upon it, she will prove recreant to the principles of her fathers; will sacrifice to 
passing interest, future good — will mar her own hopes, set at naught her higher 
duty, defy law, and endanger, if not crush, the common weal. There is peril in 
it, Sir; let her shun it as she would her own shame. 

But I propose another test as to the question of jurisdiction; the Constitution 
,of the United States; let us examine it. 

Allow me however before I notice its provisions, to say a word as to the first 
point. The first section of the third article provides, "that the trials of all crimes, 
.except in cases of impeachment, shall be by jury; and such trial shall be held in 
the state where such crimes shall have been committed." Now this language is 
.clear and strong. But clear and strong as it is, it did not satisfy our fathers. In- 
dividuals under this clause, it was argued, may be taken from one part of a state 
and tried in another and distant part of the same state. The objection was felt; 
and, Sir, it was removed. The sixth article of the amendments, among other 
■things provides, ''That in all criminal prosecutions, the accused shall enjoy the 
right to a speedy public trial, by an impartial jury of the state and district where- 
in the crime shall have been committed." Thus we perceive that the fraracrs of 
the Constitution were resolved to maintain the spirit of the common law, and for 
this purpose do I now quote their provisions. 

But it is the second point; viz. whether a state has jurisdiction for offences com- 
mitted out of and beyond the limits of that state, to which I wish now wish to 
<]irectthe attention of your Honor. Much has been said, and I suppose more 
will be said about the common law, and the law of the state. I have spoken 
fully with regard to both,— I deem them important in this discussion. But after 
all it must be obvious to your Honor, if a state possesses original jurisdiction in 
another state, that this results, and can alone result from the Constitution of the 
United States. '*For without that," says Mr. Chief Justice Parker, "the several 
states are entirely independent of each other, and as completely foreign one to 
the other, except so far as temporary confederacies may have united them, as any 
separate European governments. Whatever change exists in this relation, must 
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he f^o light for in tho Conslitulioii of tho nniicd Sl.U(\s, ami ilip hwsa of Cungros 
inado pursuant thereto." 

What then, declares that Constitution] Enough to satisfy us that no such 
power exists. It is there provided, "'J'hat all powers not delegated to tlie United 
States, nor prohihited to the states, are reserved respectively to the States." Now 
the rij^'ht to punish crime for a violation of the slate laws, has not been delegated 
to the former, nor is it prohibited to the latter. This io clear. It follows then 
in this respect, that the states are supreme; are as iwuch sovereign and as much 
foreign as though they were not united together. Ncqui enim provincioe faide- 
ratfe uni supremo parent. Nor are they governed here by the higher power; or 
as we term it, the general government; a remark, says Mr. Justice Story, speak- 
ing on this subject, strictly applicable to the American States. But, Sir, the very 
clause quoted on tlie other side, and the only one referred to, appears to me to set- 
tle this question. I speak now of that clause which provides, "That a person 
charged in any state with treason, felony, or other crime, who shall flee from 
justice, and be found in another state, shall, on demand of the executive authority 
of the state from which he fled, be delivered up to be removed to the state having 
jiirisilictwn of the crin}(u^^ Now the recognition here of the exclusive sove- 
reignty of the states in regard to crimes committed within their territory, as well 
as the local nature of crimes and punishments, is perfect. It is as much so, as if 
that Constitution had declared that the jurisdiction of states, so far as regards 
its penal acts, shall not extend beyond their limits. And when beside, your Ho- 
nor recollects the decisions made by our highest authorities, and which I have 
elsewhere noticed — all sustaining the position here assumed; nay, Sir, declaring 
that the court cannot take cognizance of crimes committed in another state, even 
though their own legislature had passed an act making such crimes so committed, 
punishable as if they had been perpetrated within their own jurisdiction — it does 
iippear to me that the principle must he considered as settled almost beyond the 
power of attack. 

And such is the law. For the Court, and for all, this is enough. But a consi- 
deration of the reason upon which that law is founded, will convince us that it 
mght to be as it is. And what is that reason"? It is to guard against wrong; to 
ward off' the tyranny of rulers, and stay a spirit of violence and vindictiveness on 
the part of the people. Rulers need restraint. The people. Sir, require it. For 
let their passions be stirred np and fed by resentment, and all bound up and hurl- 
od against, one man, and how is he to escape': Take the very case before you. 
l^et it be believed that Mahan is in conspiracy against Kentucky, that he is one 
of a band who are resolved to mar her peace and destroy her properfy; that for 
this end he has agents and spies among the plantations, and in the homes of her 
citizens; and be it too, that the evidence on whif:h this belief is founded, is fiilse: 
— what ])Ower, ! ask, could rescue him from the vengeance of the people? There 
is but one, — the power of the law; and the law alone, in all cases of wrong and 
violence, and usurpation, is the oiily p;il!adium which an protect individuals 
from harm, or save the people themselves from oppression. 

But I must go farther. I hold this pi inciple essential to tlic existence of our 
Union. This is no new saying. Our fathers so thought and spake. For this^ 
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very quof^tion, as fo the eq iiality und jurisdiction of the stutcs, was early and tho- 
roughly discussed hy thorn, nnd wiis scHhiil ns it now stands, by concession and 
compromise. Under the old confederation, each state was sovereign. Was this 
to continue? Ought this to be so? These were the questions mooted in the con- 
vention, and for a time the states seemed divided. On the side of the smaller 
slates it was argued, that they must stand as they had stood; that the general go- 
vernment ought to be partly federal, partly national; that thus alone could a just 
balance of power, and sovereignty, and influence be preserved among the states; 
that the larger states, under otlier circumslances, would usurp prerogatives and 
violate the rights of the smaller; that it was the only way to prevent a consolida- 
tion among the states into one republic; and that unless the weaker are equal to 
the stronger, they possess no power of self-defence, and are ruined. These argu- 
ments prevailed. The larger states yielded, and the Senate is a constitutional re- 
cognition of the "sovereignty remaining in the states, and an instrument for the 
preservation of it." 'J'hus, then, stands the matter. The Union is supreme in all 
points transferred to it, and the states sovereign, in all those which are not trans- 
ferred. 

Let the principle, however, contended for be admitted; let it be that each state 
has jurisdiction in another, and what becomes of our Union] What will our 
boasted Constitution be worth? What will avail our checks, and the balance of 
power, and all our means to arrest usurpation and licentiousness? Tell me not 
that interest, patriotism and duty, would limit each state within the pale of the 
Constitution, and force all to feel and obey its provisions. We know, and all 
history and experience prove it, that with nations the present purpose, the imme- 
diate interest and ruling passion, and not law, not positive justice, not future 
good, control and govern. What then, would be the result? Sir, our Constitu- 
tion and our laws would be dead instruments and passive tools, and our Union a 
rope of sand. For the larger states under this principle,, would grasp at more 
than they have; would overleap their boundaries and extend their limits in ex- 
tending their jurisdiction. Instead therefore of being as we now are, the envied 
exception to all nations, instead of having the Union and its members supreme 
in their separate spheres, "each having its independence secured beyond the pow- 
er of being taken away by either, or all the others;"— instead of all this, we should 
have one empire, or several distinct republics, or states reduced to servile obedience 
to other states; — complaining, yet without the power of redress; suflering, yet 
not daring to resist; in name free, but in fact colonist; ayC; and it may be, 
slaves. 

Do I exaggerate — is this picture colored? Sir, deeper and darker ills under 
this state of things, would beset us. War, and all the ills of war, would desolate 
this fair land, and break the spiiit of our people, and bow their necks to the iron 
rule of despotism. For wliat hns boon the great c:iusc of all war? Wliat, Sir, 
has occasioned the ruin of all republics? Disputes, and often trilling disputes, 
about territorial limits — about jurisdiction; fomented by ambition, the desire 
to enlarge, and the wish to master and to rule. And how arc we to escape these 
wars — how shall we prevent this result? i\r;ni is hcic, and is as full as ever, of 
ambition, anger, hale, lust, and the love of power. Bare open '.o liim then, the 



moans of iiuliil!i(Mici' und l^owill bore, niul now, riot, in cvccns. And will not 
tlio doctrine now son(?ht to he sustained, produce tins result ? It must, Sir. For it 
mars all the fairer 'proportions of our system. — Tt cuts it up by the very roots. 
It opens wide too, the jneans of indulgence for all the baser and darker passiont 
of man's nature, and will nurture, ripen and them vigor. If then, we would 
prevent war and check violence, and arrest all usurpation, — if we would give our 
system vitality and infuse its s]iirit iiinong the rnighty mass, and let it pervade, 
nerve and cement the whole, — if indeed we would live, we must in the very onset 
resist this doctrine as if it were despotism itself. 

My conclusion therefore, upon the whole case is this: That the common law, 
the law and the Constitution of Kentucky — the Constitution of the United 
Slates, all declare, that the accused must be tried where the olTence is committed, 
«nd that the jurisdiction of a state does not extend beyond its territorial limits; 
•and thus declaring^, 1 hold that .lohn B. Mahan, never having been in this county 
or state, has violated no law of the Stale, and that your Honor is hound, not only 
to exclude the evidence oflered. but to instruct the jury that he is not guilty of iho 
crime alleged in the indictment, and that the court has no jurisdiction over this 
case. 

And now I cannot avoid asking if it does not seem strange to you, Sir, that 
these principles should be questioned and attacked here, and now] I can hardly 
realize it. But it is so. The eiVort is openly made to break down in America 
principles which both here, and in England, are thought to be the bulwarks of 
freedom, vi^hich Magna Charta declares sacred, and which man always has guard- 
ed with religious jealousy. T am amazed. Yet it is so. — All the zeal and ail the 
energy and all the talent of the Commonwealth's attorney is exerted to the utter- 
most to erase them from the statute book. Vain eilbrl, and idle as vain. As well 
attempt to hattwr down this massy building with his naked arm, as to pluck out 
from freemens' minds thofse rooted principles! No. 'i'he proud boast of British 
statesmen, that all bare and exposed as may be t!n^ poorest peasant's hut, the 
king cannot and dare not enter it; and the prouder boast still of the British peo« 
pie, that no subject can be touched or tried except by his peers, and the law of 
the land, — will ever be England's glory while England is free. And as for u.*i, 
— as for us, Sir, we shall yield up these principles only with life or liberty. 

I might stop here. [ wish however, to rnentiou two other considerations why 
Mahan should be acquitted. I cannot say tliat they ought to be urged upon 
the Court; I fear not. Bui your Honor, I am sure will overlo')k this improprietv, 
and pardon every thing to the spirit which induces me to stare them. 

The first consideration relates to the peculiar intfirests of Kentucky. Why 
this prosecution'? Why this strong eilort to convii-t Mahan? It is alone, and 
simply, to protect that intere.-t; this, at least, is the strong and ruling motive. I 
believe gentlemen err. 1 believe the true way to eO'ect this object would be to 
let the prisoner go; and 1 am sure if a misguided zeal h;id not caused his sci» 
zure, that this interest would stand on a hrnier basis. For what has been the 
conduct of Koutucky with regard to fus'itive.t escaping to her territory, from 
another slate? By statute she has given the Circuit (Joiirt authority whenever 
a demand is made, to ertquire into the matter, and if the fugitives are not identi- 
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fied, the>- arc to be discharged; and furtlier, in an amendment to this act it is pro- 
vided, that if such fugitives are charged with removing slaves into this, from ano- 
ther state and are ijropcrly demanded, tlic Circuit Court is directed to enquire 
into the charge, and if isucii fugitives prove these slaves to be their property, 
they arc to be discharged. And yet Kentucky here, and now, through her ofiicial 
agent denies a right to another state which she claims for herself! denies the 
right to Ohio to [notect in any way fugitives, while she declares that she may and 
will protect them herself! — As if it were not just cause of offence between na- 
tions, for one state to demand from another a particular action, when at the same 
time and under the same circumstances, she refuses such action to that state. 

But this is not all. Kentucky not only thus demands a privilege from Ohio 
which she refuses to grant to Ohio, but further openly contends that her penal 
laws operate in Ohio, and bind her citizens. Now does any one suppose that 
these claims will be allowed! Docs the Commonwealth's attorney believe, can 
he, can any man believe, that Ohio would submit to such usurpation] All hon- 
est men would scorn her if she didc And what, I would ask, must be the result, 
if such pretentions are urged, and an cfTort is made to carry them out? I 
will tell you, Sir. Ohio will resist: but that resistance will be negative merely. 
Siic would sim[)ly refuse to deliver up fugitives when demanded by Kentucky. 
I remember well the provisions of the Constitution. I know it is declajed that 
fugitives shall be delivered up when the demand is properly made. But under 
these circumstances, and with the construction given to the law here — with the 
conviction that, under such construction, her best citizens may be seized, and that 
too, through fraud and falsehood — Ohio would have no alternative. And what 
then would be the position of Kentucky? I ask your Honor, I ask thinking men, 
what then would be the consequence? Sir, under this state of things the pecu- 
liar property of Kentucky would be exposed to villains from within and from 
without — to men who, through fariaticism, or for hire, would steal, rob, and de- 
stroy; — exposed too, l)eyond the means of redress, or the power of protection! It 
docs appear to me that it would be for her security to abandon the prosecution 
against Mahan, and with it, the doctrines which are relied on, to sustain that pro- 
secution. 

My second consideration is an appeal to the honor of Kentucky. I have re- 
ferred before to the indictment; its contents are familiar to all. I need only say 
hero, that its charge as to Mahan being in this State and county at the time al- 
leged, is admitted to be incorrect. But there is another document before me touch- 
ing this matter, which has not been referred to, and which I wish to notice. 
It is the demand of the Governor of Kentucky upon the Governor of Ohio. 
And what does it declare? That because John B. Mahan did aid certain slaves, 
the property of Greathouse, to escape out of, and beyond, the limits of the State 
of Kentucky, because he has fled from justice, and is going at large in the State of 
Ohio — the said John B. Mahan is demanded C6' a fugitive from the justice of 
the laws of ihiff SlaU\ Now, Sir, did the Governor of Kentucky know that 
the prisoner had not been here? When he forwarded this demand, was he aware 
that the ground would be taken that this was not necessary either to seize or to 
punish? I venture to say, no. Did the Governor of Ohio, then, understand 
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Ihcse things? Was he informed that John B. Mahan ha(3 never been in Ken- 
lucky, and that the indictment was found upon the ground that, though Uving 
in Ohio, he was yet amcnabhi to the law of this State] Never, Sir. I pledge 
myself that under these cir<'umstancos no j^ovcrnor of Ohio would ever have 
ilclivered him up, and I believe further, that no governor of Kentucky would 
ever have demanded hini. 

How, then, is Mahan here? Shall I declare it? I feel— every man must feel 
--that he is here because all the tacts of the case were not stated in the indict- 
ment and the demand. I censure no one. I utter no complaint. I state the 
fact; that John B. Mahan is now here because the whole truth of the case was 
not set forth, as it ought to have been, in the indictment and the demand. And 
now, Sir, I put it to the attorney who represents the State, who would uphold her 
(]igi)ity and her honor, whether he can with the knowledge of these circumstan- 
ces, press this trial, and seek the conviction of the prisoner? Sir, if I represent- 
ed this State now, and it were proved that Mahan had endangered the whole 
property of Kentucky, and was ready when discharged to carry for vizard his work 
of destruction — he should go; — go free; go unhurt and untouched. And does 
the gentleman ask me why? Because, Sir, the honor, the truth, of my stale 
should never be hurt or questioned whenever I had the power to prevent it. The 
escutcheon of Kentucky, it is said, is fair and pure, I believe it. But if this 
man is convicted, if having obtained his presence by a suppression of the whole 
truth he is doomed as a felon, a taint will be upon that escutcheon which no 
time or change can efface. And vv'ill this be? I know. Sir, that it will not- I 
know that the pride and principle of this State would scorn any and all decep- 
tion; and I feel, therefore, in resting the defence of John B. Mahan as 1 now do, 
upon the law and her honor — that he must be a<.*quitted. 

But, Sir, 1 have done. I dread all conllicts between the states, and am anx- 
ious always to arrest them. For this purpose, I endeavor to strengthen the cords 
which bind them, by removing every cause of complaint, and every source of ir- 
ntation. I feel, indeed, if this could be done, if the common resolve were sim- 
ply in all state coiitrovtrsies to yield, rather than encroach, that we should cause 
this might}-- republic to grow and expand, and rise up first, and far above the 
niUions of the earth; a mark and a sign to be gazed at — not as a passing acci- 
dent, or a dazzling wonder — but as a living reality to be felt and understood 
iunong men; a reality which should elevate man by securing freedom and growth 
to mind forever. The thought is glorious. And can not this result be secured? 
Can not -ive gain for our country this destiny? Aye, Sir, we can. We have 
the means. The power is in us if \vc toil rightly and toil together. Gaze on 
yon beautiful river which separates our states, and in tracing it from its source to 
the ocean, behold how it receives and forc(;s upon us civilization and wealth, and 
all the regard which kindred pursuits awaken. Meditating upon these things 
\vhen journeying hither, as T marked the steamer cleaving the waters of the 
Ohio, and watched the waves rolling in opposite courses, until seemingly they 
kissed either shore in token of love, I felt as if the very voice of nature raur- 
mared forth its eloquent sympathy in defence of perpetual Union. I hope thiis 
may be so, and that long as these waves shall roll, that Union may last; firm 
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from policy and iuterosl; hut lirmer, and more enduring ycL, llirougii principle 
and atVection. 

To his blxcdU'Hcij, fhc (.iuvr.rnor of the S/atc nf Ohio, 

Whereas, it luis boeu represented, by the ufridatiit uC William C«rcatliousc, 
that John li, Muhan slunds charued by two indirtM)eiil:s in the Mason Circuit 
Court of this State, in aiding and assistiiig- ceriuin fdaves, the property of the 
said William Grcntliouse, to nudvo their eseape from tlie possession of him, the 
said William Greathouse. out of and beyond the Slate of Kentucky. 

And whereas, information has been rceeived at the Executive Department of 
this State that the said John B. Mahan HAS FLED FKOM JUSTICE, AJND 
IS NOW GOING AT LARGE IN THE STATE OF OHIO; and it being 
important find highly necessary for the good of society that the perpetrators of 
iuch offences should he brought to justice: Now, therefore, I, James Clark, Go- 
vernor of the Commonwealth of Kentucky, by virtue of the authority vested in 
me by the Constitution and laws of the United States, do, by these presents, 
DEMHND THE SAID JOHN B. MAHAN, AS A FUGITIVE FROM 
THE JUSTICE OF THE LAW^S OF THIS STATE, and make known 
to your excelleHcy that I have appointed David Wood my agent to receive said 
fugitive, and bring him to this State, having jurisdiction of the said oflence, that 
he may abide his trial for the crime with which he stands charged. 

In compliance with the requisitions, I herewith annex and submit to your 
Excellency a copy of the indictments upon which this demand is founded, which 
I certify is authentic. 

In testimony whereof, I have hereunto set my hand, and caused the sea! of 
the Commonwealth of Kentucky to he affixed at Frankfort, the 
[ L. S. ] 28th day of August, in the year one thousand eiglit hundred and 
thirty-eight, in the forty-seventh year of the Commonwealth. 
By the Governor. JAS. CLARK. 

J. M. Bullock, Secretary of State. 

The authorities refei red to by Mr. Yaughan w-erc omitted by mistake. They 
arc mentioned here and the pages in which they ought to appear are referred to — 

Pages 24 & 25—4 Black. 240. Chitty's Notes. 3 Thomas Coke, p. 505. 2 
Hale*s P. C. 272. Rex vs. Munton, 2 Espi. p. 62. 

Page 27-^1 H. Black. 135. Story's Com. Laws, p. 517. 14 .John. 340. 

Page 28— Story's Cora. Laws, p. 7. 17 Mass. 540. Hargrave's Notes to Lit- 
tleton, 79, b. note 44. 

Page 31—17 Mass. 550. Story's Com. Laws, .520. 4 John. Chan. Rep. 106. 
1 Kent., 2 vol. p 36. 2 Ftrangc R. 843. 1 Vesey Sen. 246. 1 Arner. Jur. 287. 

Page 32-.FedcraIist, Nos. 15, 23, 62, 63. 1 AVilson's Law Sec. 296. 2 Pil- 
kins* History, 233, 283. 4 Elliot's Debates, 62, 68. Rawle's Com. 36, 37. '-i 
Wilson's Law Sec. 146, ir/. Luther Martin's I^ctter & Speech, 17S8. Story'? 
Com., 2 Vol. 174—179. 

Several mistakes have crept in inadvertently. page 2';, instead of "ihiil 

he believed Grcathousc'h .lohn to iiave been uae ul' them." read — 'nhat Maliau 
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Li)kl liim (Perri^o) (hut he had scoii two lu'gr.ics hy [he ua\nv. of .luhii. otic of 
whom bolongod to (iroathoiiso, wlio Inn! cmw near (,'al( hiii<; Iiiin."' On same 
jj!i|^(5, instead -'oT allowing the jjosiiioii assuiiKHl hrci\"' vcdd -Miid own aHuwinsx 
th(? position assiuned to be eorriHt." l*a'ae :--(), i.ir 'y;?- the tiiiie,'' read "are the 
time." On page 30, -Uh line, "soflen // down," iho word // onght to he omitted. 
Same page "opposition to ti\!s pi)oi.tion," read '-opposition to tliis doctrine." Same 
page, "the man who has heiMi thus lakm /\v a hk/ii -u-Iio,'' the words "is a. man 
who" ought to have been omitted. IJiil the intelli'^ent reader will [)erceive these 
and similar errors, and \vc shall not notice lliem further. 
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Mr. W^LLKFi then rose and addressed the court as follows: 

May it please the Coiui: — 1 au:ree with the gentleman who opened this dis- 
cussion, that the question upon which it turns, is one of deep and vital import- 
ance — that Its eiroet is not to decide U[)on a contention lietween individual and 
individual, over private rights; or to ascertain the respective privileges of indivi- 
dual citizens of diflerent states: neither sir, is it limited to an imjuiry, vouching 
the character, life, or liberty of an isolated individual. But it is a grand ques- 
tion of state jurisdiction and national right. It is a question which reaches the 
most sensitive principle incorporated in our nisiitutions; one which is already agi- 
tating this entire Union to its farthest extremities, and under the intluence of 
which, our Repuhh'c even now, trembles to its deci)est foundations. And, sir, I 
will hazard the opinion, that upon the (inal setllenient of this controlling princi- 
ple, when carried out into its widest application, nuist bang the hopes, the for- 
tunes, the destiny of this confederated people, for all time to come. 

The gentleman was right when he said, that a subject of such grave and so- 
lemn moment, should meet with an examination, calm, full, and fair. Sir, no in- 
fluences springing from passion, or undue j>rejud;ccs. should find their way into 
such an investigation. Sir, it is no hekl for the di>[)lay of heady zeal or unbri- 
dled excitement. And if a native born Kentuckian may be nresuuied to know 
the feelings and sentiments of Kentuckians, I would unhesitatingly declare that 
any other course would be wholly abhurrenL to every Kentucky bosom. But 
whilst such are their wishes, they ure etjuaily decided in their convictions, that 
this question must be encounlcreil at once, and must be met boldly and broadly, 
as it should be fairly and honorably. 

The representation from Ohio, has been jjleascd to ask, -Whether Kentuc- 
kians would prove recreant to the prnj( i[)lcs uf iheir falhcrs." In answer to that 
inquiry, [)ermit me to rennnd \\\\\\, that in tinu-s of p'ublic jiciil, Jventuckians 
have ever been as prodigal of their bloo-.i, as iiflbeir treasure; an;] l!i;:t they have 
ever been ready, aye sir, anion-.si the u)re:;i>i<t, hivisii lib; furtune, for the 
eommoii safety. .Let me rciuidd hi;i!, llnU in t;ie i.ili- war, wiien a uierei jess atid 
savage iiurde hung, iii [)uri! iii"U'> .-.ii i-n- m si\<:n\ uui drU ii',.. i- :. ,. iiunLiui, ivca- 
lucky valor cont.ribuieu u, .-.uinaia lUc ..ii.,! i.iw.'^ n-.u. liciiLi Mgor, me 
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arm of an Ohio chieluniK that Kcnlucky aiid Ohio blood, nowcil and cominin- 
gU:d upon iho aui/ of Ohiu, in ,slern rcsisimicc to a Ibreigii 100. Will not the 
gontleman join mc in ihc hope, that the ox halations from that hattlc-ficld, have 
risen like the llanies of sacrifunal fires u[)on a cornnion altar — in token of a c.otn- 
711011 (hvotiou? 

He referred, sir, to the fact, that the waves of 'the beautiful river' kissed the 
shores of cither state — so he has eloquentl)' expressed it — as they dance onward 
to the ocean; and has a[)plicd it as emblematic of the continuous interchange 
of kindred feelings which should be cherished between the states. Sir, Ken- 
tucky claims and appropriates this sentiment in common with Ohio. She looks 
out upon the plain ordinances of nature. She sees that the smallest and gen- 
tlest brcc/.e that fans the forests of Kentucky, undulates along the grain-laden 
field* of Ohio. That the same cloud, as it floats through the empire of the up- 
per air, dispenses alike, its showers upon either shore, and firtilizes equally, the 
fields of the sister states. And as Providence has decreed, that the rainbow — 
that divine seal of a sacred covenant between man and his maker, should si- 
multaneously stretch his glories over both lands, with one extremity upon Ken- 
tucky, the other upon Ohio — Kentucky indulges the hope, that it may be taken 
as an omen of the undying affinity between the two sovereignties; — and that the 
feelings and kindred sym,pathies of their communities may be as closely inter- 
woven, as are the gorgeous hues of that eternal sign of the skies. 

It is with this spirit sir, that Kentucky meets this question, and in such manner 
does she respond to the appeal from the representative from Ohio. But he has 
told us, that it is a good principle to concede, rather than encroach. Whilst wc 
admit the soundness of the general principle, we must be excused for dissent- 
ing to its present application. Sir, it asks too much; and in answer, we must 
; refer to the reply our sturdy forefathers rendered to their oppressors, in justifica- 
tion of their course. It is not over the paltry price of the conwiodliy, that we 
contend, but the surpassing magnitude of She principle. Kentucky would scorn 
to encroach\ and she is ready to concede, when the concession is not deep na- 
tional concern; but she will ever sternly assert her utmost rights, where her in- 
stitutions and her dearest interests are at stake. 

But I must henceforth limit myself to a discussion of the legal points arismg 
upon the motion before the court. 

The motion is in these words: 

"The evidence on the part of the prosecution having closed, counsel for the 
«iccused move the court to exclude the whole of it from the consideration of 
the jury, as wholly insuflicient to prove the oirence charged in the indictment." 

This, sir, it will be perceived, is in the nature of a demurer to the evidence 
before the jury. It admits to the fullest extent, the truth of the facts disclosed 
by the testimony, together with all the inferences which may be reasonably and 
consistently drawn from it, but denies their competency to produce conviction un- 
der the provisions of the law. It is not a demurrer to the. indictment, for the 
issue is not on a point of law on the indictment, the fact as there slated, being 
admitted to constitute a felony under the statute. I am guided in assigning this 
character to the present motion, by the definition given in the elementary writer? 
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to a demurer to au indictincMt. IJIuckstoju.-, vol. 4, \>, IJ.'M, (hus drfincf,- it; "'J'his 
is incident to criminal cases, as well as civil, when the fact alleged is allowed to 
ho true, hut the prisoner joins isf^ue upon some point of law in the iwdictnienf, 
by which he insists that the fact, as slated, is no felony, (reason, or whatever 
the crime is alledgcd to be." The motion now pending, presents precisely the same 
question with regard to the evidence, that it is involved i n this definition touch 
ing the indictment. There is no formula or definition of a demurrer to evidence 
in criminal cases, known to the commentators or reporters. It has neither author- 
ity nor precedent to support it. I characterize this motion, therefore, as being to 
the nature of a demurrer to the evidence. And such being its nature, this mo- 
tion cannot prevail, because 

1. A demurrer to evidence in criminal prosecutions, is altogether unprece- 
dented and unknown to the law, on the contrary, it is directly disavowed by the 
highest judicial authority in our country. 

I refer your honor to Burr's trial, vol. 2, p. 352. Mr. Martin, one of the coun- 
gcl for the accused, there contends that the question of law, in criminal cases, 
"may be brought before the court by a demurrer to evidence: that is, the party 
may state all the evidence which has been brought forward, and admitting the 
truth of the -ivhoh of it, and other facts which the jury would have aright 
to infer from those actually proved, he may call on the court to decide on the 
legal eflect of the evidence thus adduced." This is distinctly and plainly the po- 
sition occupied by the defence in the present motion. But he is interrupted by 
Chief Justice Marshall, who asks the question — ''Was there ever a demurrer to 
evidence in a criminal case?'' Mr. Martin — Though it be not the practice, I 
presume that if there be no positive authority against it, there is no principle to 
forbid it. 

"Mr. Hay, — If a demurrer to evidence be admitted, what would become of the 
jury]" 

"Here a desultory conversation took place. Mr. Martin observed that the 
law was general without exception, and that the general eflect of a demurrer to 
evidence was to withdraw the decision of the case from the jury, the facts being 
admitted by it, that the jury were bound by law in criminal as well as in civil 
cases; but he added that he must be candid enough, to admit that the km as ge- 
nerally stated in the books, ivas against him on this point, though he thought 
it difficult to give a good reason for the exclusion of a demurrer to evidence in 
criminal cases." 

The opinion of the Chief Justice is here so plainly intimated, and the surren- 
der of the point so unequivocal by the learned counsel of the defence, that I 
Khali not consume the time of the court by argument or additional authority. 

2. This motion if indulged, would in eflect, transfer the right of trial to the 
judge, and thereby rob the jury of their rights, as ascertained in common law, 
and the constitution of our own slate. That this would manifestly be the result, 
cannot, I conceive, be questioned. 

I read from Blackstone, vol. 1, page 361, He is speaking of the province 
and rights of the jury. "They cannot in a criminal case, which touches life or 
'iipmber, give a privy verdict. And such public or open verdict may be either 
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irrnorul, liuiiiv. <)i' Mfil. iruiily, or syicciut. s(Mtiiic;- Ibrth all iho fircuimslancos bfihf* 
case, and jirayiiu; l!u; jiMii.';eiii{'nl oi' th;' coinl, whcliirr lor instance, on the 
facts stated, if it be murder, nuuislau^hlcr, or no crime all. This is where tiu'v 
doubt the matter ol" law, and tlicrefi)rc vJvmMt to leave it to the determination of 
the court; though thoy havo an iiiu]iioslionah!c right of determining upon all the 
circumstances, and luuiing 'a ifuncrul verdict, if they think proper so to hazard a 
breach of their oath?;: and if their verdict ho iiotoriou^<ly wrong, they may be 
punished, an<l tlic verdict set aside hy attaint at the siiit of the king; but not at 
the suit of the prisoner. But tiie practice heretofore in use, of fining, impri- 
soning, or otiicrwisc punishing jurors, merely at the discretion of the judgp^ 
was arbitrary, unconstitulional, and illegal. For as Sir Matthew Hales well ob- 
serves, it would be a n\ost unhappy case for the judge himself, if the prisoner's 
fjite depended on his directions; unhappy also for the prisoner, for if the judge's 
■opinion must rule the verdict, llic trial by jury would be useless." This 
happy language cannot easily be misapprehended. Apply the principles embo- 
died in it, to the motion now pending. 'J'hc court is asked to exclude the whole 
testimony from ihc consideration of the jury— Why? because it is incompetent 
to prove the oOence charged." This is nothing less than requesting the court to 
say to the jury, that "on the facts stated," "no ciime at all" has been commit- 
ted, the very question which Blackstono says, the jury have the unquestionable 
right of determining themselves, or of submitting by special verdict to the court, 
in case they dioim to do so. T would ask your honor, whether you would not 
by sanctioning this application, '■'rule ifie verdi.rjp" If so, Blackstone contends 
that you render the trial by jury use/estt, You. would place yourself sir, in the 
unhapj:)y case," spoken of by Sir Matthew Hale, and would tear out the very 
key -stone from the arch of American, as of English liberty. 

But sir, we arc not forced back uf)on English authority to support our posi- 
tion. The Constitution of Kentucky contains this principle so distinctly staled, 
as to show the extreme and anxious jealousy with which our fathers guarded 
it. It acknowledges, and secures to even a !r)-eater extent than the commuri Imv, 
the right of the jury to "determine the law and the facts'* of the case. Will not 
your decision in favor of this motion, render nugatory, and utterly unavailing, 
this conservative feature in our constitutional law] Can your honor respond 
affirmatively to this motion, without determining tlie law involved in the iina! 
issue of this cause, and without nvaking a dcfuiite and conclusive application of 
that law, to the facts in evidence? I shall prosecute this in(pnry no farther, so- 
lemnly assured that tiiis court will never (inre to palsy the energy of this funda- 
mental and })opul'ar principle of our policy. 3. 'J'he evidence given on the pnit 
of the ComuioinvGalth should not be excluded from the consideration of the jurv. 
because it. is sujjidcnt ami compcicnt "to prove the olfcnce charged in the in- 
dictment." 

'J'his propositio!) o[jens the whole fn-ld of discvis-^ion, and strikes directly al 
the vital ])rijiciple at issue. Let us look into the evidence, sir, and settle its iruf 
bearing, before we i>roceed to ilie question of !;iv.'. And in stating the evidence. 
! shall content myself wiih a succinct statement of the jirominent points which 
mark its character and relevancv. 
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I understand these facts to be in evidence before the courl: 'i'hat the accused 
stated to Perrigo, the principal witness, that during the preceding month, fifteen 
slaves had passed through his hands, on their way from Kentucky to Canada, 
and of that number, two belonged to Mr. Grealhouse (being the slaves named in 
tiie indictment) — that there was a line of posts, reaching from the friends in 
Kentucky to Canada, with the express view of forwarding fugitive slaves from 
this state — and that when they were once safely arrived at his houre, they were 
secure from the danger of apprehension — accused at the same time, made the pro- 
position to the witness to embark in the same enterprise, olTering to pay him for 
his services, and when the witness hesitated, the accused assured him there was 
no danger, for that there was a colored barber in MaysviUe, who sent him all he 
could. Here sir, is proof of an attempt to hire an agent in Ohio for the pur- 
pose of aiding the escape of slaves. And as an argument to show that the ser- 
vice is not dangerous, the person applied to is leferred to one who performs the 
same duty in Kentucky, without molestation. Is not the inference strong, that 
the harber in Kentucky; being in" the same service, communicating with the ac- 
cused, and pointed by him as an example, is employed by the same individual 
and by the same means, as he who is proved to have been thus tampered withl 
n Perrigo was oflered a hired agency by the prisoner, are we not justitied in 
concluding that the barber was engaged in a similar agency, anil by the same 
individual'.' And if the barber was a hired agent, shall we conclude that "the 
triends alluded to by the prisoner, were so many agents of the same kind, dis- 
posed along the Kentucky shore? Certainly the inferences are highly probable, 
\i not poiverfuL I take the position then, as strongly supported by the same 
proof, that Mahan, the prisoner at the bar, by hired agents in Kentucky, aided 
and assisted the escape of the slaves named in the indictment; from their law- 
lul owner. Is he guilty under the statute, and has he rendered himself subject 
to the jurisdiction of the state of Kentucky ? 

I confess to you, sir, that I approach this question, important as it is and in- 
volving the most subtle legal distinctions, with a thorough distrust of my own 
abilities to do it justice, but with a firm and rooted conviction of the truth of the 
principles for which I shall contend. 

The preliminary principle which I lay down is this: that the statute upon 
which the present indictment is based, admits of no accessaries, either before or 
after the tact, but that all who in any wise come within its provisions, are y^nrt- 
dpals in the crime committed. 

The first section of the statute is in these words, — 

".5e it enacted, <^c. That if any person not having lawful, or color of claim 
thereto, shall be guilty of seducing or enticing any slave to leave his lawful own- 
er or possessor; and to escape to parts without the limits of the state, to any of 
the other states, or a foreign country; or shall make or furnish, or aid and as- 
sist in making or furnishing a forged pass of freedom, or any other forged paper 
purporting to he a deed of emancipation, or will, or otiier instrument, liberating 
or purporting to liberate, any slave, or shall in any manner aid or assist such 
'■flave m making his escape from s^uck oioner or possessor, to another s.falc, or 
foreign country; every person so otTcnding. shall, on conviction, he sentenced to 
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f ouliiHiHinit iti ihf jail aiid penitentiary of this CoinnHfiiweaiih, a period not Ics* 
than two yenrs. iior inore tiian twenty years." — Staiiue Law ol' Kentucky '-^d 
vol page 1302. 

This emhracfis all of tho statute law ayiplicfiblc to the ofTcnco charged. And 
from its terms it is ch'»r, thut al! who olTeiid it arc guilty as principals, he- 
cause, — 

1st. The nalnve of the crime^ as dcHned, uochires it. The crime is not the 
escape if^elf-~-i\inl is the })art performed by the shive himself. But the crime 
consii-tp in the aiding; or as^isiiii^ the escape i7i any manner. The manner is 
not material; nor is one mode viewed hy the statute as involving more guilt than 
another. There is no dit^dnclion as to the manner recognized, no classifica- 
tion, no gradation. Ke who aids or assists in one way, is as guilty as he who 
assists in another, and ail who comi; within the provision of the statute, commit 
the same crime and must suHer the same punishment. 

2d. The statute furnishes none of the reasons for the distinctions traced by 
the common law, between principals and accessaries. I refer you, sir, to Black- 
stone, vol. 4; p. 39. He is discussing those distinctions, and thus assigns, in 
order, the reasons which originated them: '•'Ist. To distinguish the nature and 
denomination of crimes, that the accu.sed may know how to defend himself when 
indicted; the comnjission of an actual robbery being quite a dilVerent accusation 
fiom that of harboring tlie robber. 2d. Because, though by the ancient common 
law the rule is as before laid down, that both shall be punished alike, yet now by 
the statutes relating to the benefit of clergy, a distinction is made between them. 
3d. Because formerly no man could be tried as accessory till after the principal 
was convicted, or at least he must have been tried at the same time with him. 
4lh. Because, though a man be indicted as accessary and acquitted, he may af- 
terwards be indicted as principal; for an acquittal of receiving or counselling a 
felon, is no acquittal of the felony itself" A comparison of the olTence defined 
by our statute, with the distinctions here drawn and the reasons upon which 
they are based, must convince the court that no accessories are contemplated by 
our law, whether the nature of the felony be regarded, or simply the provisions 
and terms of the statute. The reason of the Jlrsi distinction, as given by Black- 
stone, is evidently inapplicabie here. The charge of "aiding or assisting" the 
escape, be the manner ichat it ntaij, constituting, by the stiitule, the principal 
crime; there can be no room fir a difi'iMence such as exists in the example of 
robbery put in the text. 'J'he accused will be fully apprized of the nature and 
denomination of the crime by ihc general charge of "aiding and assisting." As 
to ihc second reason, it is snflicient to observe that our statute defines but one pu- 
nishment. The third {\\n\ fourth leasons, arc as easily shown to be controlled 
by the Kentucky law. No lawyer will for an instant contend, that by the terms 
or reason of this st-.tutc, a {)rcvious conviction of one of the persons engaged., 
is at all necessary to a trial of another who may in any manner be implicated; or 
that after ac(p.iittal upon an indictment founded on this law, a man may bo again 
indicted and tried for participation in the same tratisaclion pre^iously inquired 
into. The idea would be preposterous. 

The reasons then up^n which thi- common law distincuon-c between prin^i- 
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p{j',i nnd acccs.wr'cs beitir^ wholly avoided hy our ifatu'R, the conrlu'^ion followR 
Hfi a corrollury. liiat the ciitne with which the prisoner is charg^^d admits oi' no 
accessaries, hut that uli are pvivdpals. The reasons of the distinctions faiHng» 
tiio distinctions ihemsclvos cease. There is one crime, one giade of guilt, one 
trial, one punishment. There is no description of accessorial guilt throughout 
the statute — no( a sinqlc fouiure which points at, or characterizes an accessary. I 
maintain then, sir, that in the investigation of this suhject, and in applying the 
law which hears upon it, wc must look to this characteristic of the statutes, and 
reject any and every principle hased upon a different foundation. 

The second ground which I shall occupy is — that a crime must always he pu- 
nished, where it is con.^ummated, and thai the state or country where laws have 
been violated, are of riirht entitled to the jurisdiction of the offence. To illus- 
trate this position, it will be advisable to give a condensed history of the change 
which has been operated in the principles hy which the law of venue in crimi- 
nal cases is governed. — Starkie, in a note, vol. 1. p. 5, in treating of the origin 
of juries, and of the sphere of their jurisdiction, siiys — "That the modern jury 
are the same with the juraia [)atriic of Giunvillo and Bracton, their name, num- 
ber and general duty, which to this day is dicere veritatcya, sufficiently prove, 
although it is clear that a most important cliange has taken place as to the man- 
ner of exercising their important functions. Even so lately as the reign of Henry 
nr., thtiy exercised a kind of rjixed duty, partly as witnesses, partly as judges of 
the effect of testimony; in the case of a (]isputed deed, the. witnesses were en- 
rolled amongst the jury, find the trial was yvfr/;r.'.^?7Vi;/i t-t per fesfes; and to so 
great an extent was their character then of a testimonial n-nture. that it was doubt- 
ed whether they were capable of deciding in the case of a crime secrf-tl^y com- 
mitted, and where the patrja could ht.ve no actual knowledge of t!ie fact. (Brac- 
ton, p. 137.) It was, however, at tills period, that the capacity of juries to ex- 
ercise a far wider and more important function, in jntiging of the weight of tes- 
timony and circum.stantial evidence, began to he ap})reciated. for about this time 
the trial hy ordeal fell into disuse; and when this superstitious invention, the an- 
cient refuge of ignorance, had been rejectee! ns repugnant to the more enlight- 
ened notions of the age, it happily b«camc a matter of necessity to substitute a 
rational mode of enquiry by the aid of reason and experience, for such inelh- 
cacious and unrighteous practices.' P'rom this era probably may be dated the 
commencetnent of the imriortant changes of the functions of the jury, which af- 
terwards, though })erh»ps siowly, took place, until they were mcdelled into the 
present form." '.riiis gradual change in the functions and t-omposition. of juries 
was accompanied, in criminal cases especially, by a chnufie in the princi})les of 
venue and jurisdiction, as radical, if not as imporiant. litre wc biarn. that ihe 
kuo-ivlalii;'' f'f the fnch in issue, det.ernjined alike the Ofuniiosition of the jurv, 
and its i\irisdictioii. 'Vlio. vjiiiwiif^cs o^" the transactioJi were considered as best 
(jualified to act as ja/'oi-.o: and tlii^' principb- locau-d t'u' "t'^v/z/l*. and t»ound it 
down to the iriuiiodiate vicinage of the occurrence. Hence tijo law of venue re- 
sulted, that a crime could only be tried in that n.'^iudibf/rhood where all the facis 
'Accompanying it, happer.cd. An! if a crime comn3i^r!.''».'d in ont- county, nnd 
was consnmmated in a diiTfifMU one, this r:?fiirictf'ii. .ic,t] nurrovv' pfinciple of ih* 
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jaw of ihnt aye, iurhaiJft iiK trial iti either; bncause tho jury of iho county in 
which the crime cornmcnrof.l w;is not supposed to be snOiciently cognizant of 
the facts attending the consummation in the other county, and so of the jury of 
the county in which it was consummated. To fortify this ground, sir, I read 
from Chitty's Criminal law, vol. I. p. 120. "In the earlier period of our history, 
it was even necessary that tho ofience should be tried by a jury of the visne or 
neighborhood, who were then regrirded, as more likely to be qualified, to inves. 
tigate and discover the truth, than persons living at a distance from the scene 
of the transaction; it being a maxim of the common law, quod ibi semper debet 
fieri triatio uhi juratores meliorem possunt habere notitiam. The venue was al- 
ways regarded as a matter of substance, and, therefore, at common law, when 
the offence was commenced in one county and consummated in another, the ve- 
nue could be laid in neither, and the offender went altogether unpunished. — 
Thus, if a mortal blow was given in one county, and the party died in conse- 
quence of the blow in another, it was doubted whether the murder could be pu- 
nished in either, for it was supposed that a jury of the first could not take no- 
tice of the death in the second, and a jury of the second could not inquire of the 
wounding in tho first." You see, sir, from these authorities when connected, 
t^at the principle of making Jurors of witnesses, restricted the venue to very 
narrow bounds, and that the consequence was a great and ruinous failure of pub- 
lic justice. But the change which Starkie records, from a jury of witnesses to an 
impartial jury entirely unacquainted with the facts, wrought a mighty change in 
the law of venue. It removed in a great degree, the necessity of limiting tho 
trial to the place where all the facts were known. And vv ith the process of ci- 
vilization, the advances in legal science, and the general illumination of the pub- 
lic mind with reference to the grand principles of public policy, another and a 
sounder principle of jurisdiction was recognized by the courts, more particularly 
in criminal law. The piinciple, that the violation of the law gave the true cri- 
terion of jurisdiction, and that the place where that violation of law was con- 
summated, was justly entitled to the venue, was fully asserted in England. It 
is true that this principle, for greater certainty, was frequently declared by sta- 
tute, yet it had independently of legislation, reached the English bench, and in- 
fused its spirit into that enlightened judiciary. 'J'his result indeed was a natural 
and necessary consequence of the change in the constitution of the jury, to which 
I have alluded. At all events, sir, this principle so gradually operated by the 
slow progress of liberal sentiments in Great Britain has been abundantly recog- 
nized by the Constitution of the United States, and by the most eminent jurists 
of our land. 

Article 3rd, section 2nd, of that instrument, expressly declares that the trial of 
all crimes, except in cases of impeachment, "shall be held in the state where the 
.^aid crimes shall have been committed." And Chancellor Kent in the 1st vol- 
ume of his commonlurics, page S^, observes that "the guilty party cannot be 
tried and punished by any other jurisdiction than the one whose laws have been 
'Hiolatcd, and therefore, the duty of surrendering him applies as well to the case of 
the subjects of the state j?urrendering, as to the case of subjects of the power 
demanding the fugitivo:"— Admitting to its full extent the operation of the 
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principle 1 hiivii Liid dowjj. Hn^laiMl l);is iipj^liod it ny >:i;iliiio to rrs^uUuioti 
of the jurisdiction of her counties; by adjudication, qunlilicd somotiuios by vSta- 
tiUory provision to the diflcrent merjdHMs of liie British realm; and l\v construc- 
tion of international hivv, to foreign countries. Tlie United Stales has incorpo- 
rated it in her national charter, and has embalmed it as one of the sacred ele- 
mcntury principles of the Constitution. 

This exposition of the law of venue, places the que.'^lion of jurisdiction in the 
present case, in its true light. If the crime charged has been consummated in 
Kentucky, if the laws of Kentucky have been \iolated, the result is inevitable, 
that Kentucky is of right entitled to jurisdiction. Tiic crime is created altogether 
by Kentucky legislation. Whoever in any manner, "aid or assists" the escape 
of a slave from her borders, is guilty by the intent and terms of the statute. — 
Be his participation as limited as it may, still his crime is complete and perfect. 
No man can "aid or assist" the escape, without being guilty under the statute. 
He is guilty in no other place or state, than in Kentucky. There alone the 
crime exists, there alone can he violate the law. Kentucky can only legislate 
for herself, and her statutes are only co-extensive with her own limits. Hence 
there can be no portion of the crime of abducting slaves, perpetrated in a differ- 
ent state. The conclusion follows, that whenever aid or assistance is given to a 
slave to escape from Kentucky, it is a violation of the laws of this state, the crime 
has been committed here, and hero must be the jurisdiction. 

Let us apply these principles to the present case. A slave has escaped from his 
lawful owner in Kentucky, to the slate of Ohio. It is in proof, that he was aid- 
ed to escape. 'Jlie prisoner at the bar, sir, has been charged with a participation 
in the aid rendered. The proof shows his participation. A crime has therefore 
been committed, according to the definition of the statute, and the guilt has been 
fastened upon the accused. Where has he committed that crime? It could only 
be committed in .A'cntucky, yet has ho committed it. — What law has he violat- 
ed ] Not the law of Ohio, for there is no law in that state, at all applicable to 
the circumstances. It is the law of .Zventucky, that lias been violated, and to that 
law, sir, must he account. 

But at this stage of the argument, we are met by the question — can a man ac- 
tually being in one stale commit a crime in another] I answer broadly and un- 
qualilicdly, that he can. The anti-rcvolulioriary statute law, and the course of 
judicial decision upon the common law, of Great Btitain, together with the laws 
of our country, fully sustain the assertion. It is indeed but in strict accordance 
wiih the fundamental principle wliich has been eslabhshed, not only bv the au- 
thorities which I have cited, but by the host of reporters and elcmontary writers 
to which the gentlemen in thcdefencc liave directed the attention of the court. 
I refer to the principle that requires that the crime must be punished where it is 
committed. Take one instance, sir. A rnan standing on the Ohio shore, lircs 
across the river, and kills a man on the Kentucky side. 'J^he crime is nol com- 
mitted in Ohio, where the discharge takes place, but in iTentucky, where the 
bull takes elFect — where the death happens — where the crime is consummated. 
The laws of Ohio cannot punish him, because the laws have not been violated. — 
But he is triable where ti-.e crime is comnutled — he is f^ubject to the jurisdictiori 
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i)f A'eiitiicky, where soil was desecratei). whcro lavw. were infring--'c!. But I vlioi' 
ndt allow this art^iur.oiit nf mine to re.-U u-.umi its own streiigih. I will oivc \or, 
examples froFn the books. In Chitfy's ('riiniiiiil J.nw, vol. 1. p. 191, it is laid 
down as the law that "if a loadod pistol he tired from the ianil which kills a rr,an 
at sea, the otTonder must ho tried by the Admiraliy jtiri.'^diction; for the crime is 
comtnilted where the death hn])j,ens, and not where the cause of death arises." 
'I'iiis, your honor will perceive, is a case ])rccise!y analogous to the one 1 had 
suppo.se<l, and it furnishes conclusive proof tliat acliial j>ers;ounl presence h noi 
requisite to give jurisdiction; it is suilicicnt if the crime be consummated with- 
in the iurisdiction. 

I am aware hovi.'ever. that it will be objecte<j by the counnel of the defence, thai 
the law which I have just rend, and t!ie cases immedintely following- in the con- 
n(»ction, apply only to CountU's, and phcos exchr-ivply. and completely within 
the ordinary opcr;ition nud jurisdiction of the Eiiglisii law. A close examiniition 
will expose the utter fallacy of this objection. The authorities are ccrlainlv 
nhundant to show, that tlie inconvenient narrowness of jurisdiction, consequcDt 
upon t!ie testimonial character of juries which, has been already discussed, ap- 
plied only to Counties. Chitty in his (Jrirninal Law, vol. 1. p. 186. declares 
"that at common law, no ollence connnilted on the hi,i;h seas or bevond the realm 
could be inquired of, except within the Kingdom." — Aiz^in, page 18S, "it ap- 
f)ears that, at common law, treason, in adhering- to the King's enemies abroad, 
(i. e. as he liimseif expl.-nns, I'ejjoud Ihc sra<{,) m?glit l)e tried where tlie ofion- 
der had lands in England." By Wn^. cnnuv.on. law, then sir, oOenccs against the 
hiws of Englaiii], allhough committed hyond the sens and in distant countries, 
were nevertheless ptmishahie by the laws that had been violated, and were held 
to be witJiin the jurisdiction of England, 'i'his exhibits another cardinal and 
mighty principle in th.e composition of the common law. // is the dnctrhir of 
Tiecr.ssiti/. TlvAt this is the foundation upon which the great extension of iho 
law wliich T have just read is based, is most manifest. Public policy, the great 
and pervading principles of international law declared the necessity, and the com- 
mon law applied and cnfocrcd it. T fall back upon authorities to sustain this po- 
silion. Foster, page 3'19, speakius^ of principals in the 2nd degree, holds (his 
language. *'He must lie present at the jierpef ration, otherwise he can he no 
more than an accessary beO:)re the Hict; except in some special cases foundei! in 
tirccssi/ff and politir.a/ Ju.<!tt'cc, I mean that justice which is due to the public, 
no mfdcficia rcnunieaut unpiniita. 

If A. had prepared poison, and delivered it to D. to be administered to 13. as a 
medicine, and D. accordingly in the absence of A., had administered it, not knvw- 
ingthatit was poison, and B. had died of it, A. would have been a princifnd in 
the murder, upon the mme foot of nrrcs-^itu; lor D. being innocent, A. must have 
gone wdiolly unpunishiHl, if he could not have been considered as a principal 
But if D. had known of the poison as well as A. did, he wouid have !)cen a prin- 
cipal in the nnnder, and A. if absent, an accessary belbre the fact: for the r?/:V 
of nexcscitij already nientioned doth not here take place." 

Here then is found an explanation for the anomaly in the old England 1;^^, 
that although a rrime was committed within the realm, yet if it was not whnli/ 
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eiuicted in a single comity, it could not be |Hini.sheir, wlieieasif a crime svas be- 
c/uu and ihii.^lied entirely without llie jciilni, still it could he tried within the King- 
Join. The incoiisi,-to;iry was caused liy ihe two }.ninciples I have attempted to 
(li'vclnp. The llrst relating tothu vonne in counties heing (let<M-niined hy the pe- 
culiar trsliinoni:il char:u.li'r of jurie-; ihi! .second hcin;:: the doctrine of necessity, 
tbuiidcd in }>uhlii: internutional [)olicy, and j^ovornin^ the venue of crimes be- 
vonii the realm. They v.'crc antiigoniziiig jirinciple.s, it is true, yet being limited 
to ui-slir.ct spiiercs, they were prevented frani coming in conHict. But they were 
hi)lh pushed too far. They both went to extremes. The first sullered criminals 
uho had oiTended against the laws of England to escape; tiie second punished, 
many who were not properly anienahle to those laws. But as soon as the pria- 
cipio was established, that the country whoso laws were violated, and in which 
the t;rinie was consurnmaliid, was entitled to jurisdiction; the excesses produced 
hy the two principles I have been considoririg were corrected. This great prin- 
ciple, the. result of increased intelligence, modified and controlled the others. It 
enlarged the iirst, by granting the jari.sdiction to the county where the crime 
had been committed; and rcKlricted the second so far as to allow jurisdiction of 
foreign ofibnces only, a portion of which had been committed ^within the realm. 
h reconciled these two features of the law, and made them strictly consistent 
with each other, and with the broail dictates of justice. Thatthc change actu- 
ally took place in the jurisdiction of counties, I have already amply shown; the 
change vvith regard to foreign oflerices can be readily placed beyond dispute. 
Chitty in the 1. vol. 90th page of his Criminal Law, says ''though the Court 
of King's Bench has no jurisdiction over oirunces committed abroad, unless un- 
der sonic particular legislative provision; yet if any part of the offence be com- 
mitted in lUiddlescx, where the court sits, it may inquire of the whole transac- 
tion." Again, page 193, "And in genera!, where a statute creates a new felony 
or ortl'nce, consisting j)artly of an act within the Kingdom, and partly of one 
without, and limits it to be tried where the offeiice is committed, it must be 
tried where that part of thcoifenceis committed which is within the Kitigdom." 
See also 1. Espinasse's Reports, page C>'2. This state of the law, compared with 
the ancient construction of th(i common law vvhich I have previously quoted, 
lievelops clearly a great and fundamental change in the principles and extent of 
juris.'iicrion. 

The jurisdiction over oiTencos committed in different counties, and in different 
Ci'iunlrics, resting tlien at the present day, upon the saine principle, all the cases 
res[)ccting the juri.-diciion of couiities, as well as thjsc relating to distinct King- 
'.lonis, arc properly by applicable to. and illustrative of the case before the court. 

But, sir, tiie cases ia the li-toks are not confined to such as involve merely the 
iuriSijictiun of adjacent cour.ties; ir.ey reach the question of jn.'istliction where a 
poition of the offence is comuiilifd beyond the seas, i refer you to 1. Espinas- 
H'i'.s Rep.orts, p. GC. Tise case (hero r<. parted, arose Uj;on a charge, that the ac- 
cused, living ;it Antigua in ihe West liidies, ••hail pureljascdi in England certain 
itores oj V. iiiiehe ui and Co. at a ce-riaiji noinina! }>rice agreed upon between 
tlicin, wiiieh price he charged to C4overnnK:nt on hi? returns to the Navy OxTice; 
ihni bv collusion between hiin and '.Viiitehead ami Co., the latter had made 
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to hiiM ;i ciiiisiiioiublc allowance in such nominal price; which allowance he ie« 
served to his own u.so; by which Govornnicnt was defrauded to a large amount." 
The ovi(h)n('c .showed tlnit the defendant li.id not hecu in England during the 
transaction charged. The plea was to tlio jurisdiction. LokI Kenyon, in deli- 
vcring the opinion of the court, ohserved that as the several false charges by 
which, Government was defrauded, had heen in the several returns made by him 
from Antigua, to the Navy OlHce in London; that thereby an offence was com- 
mitted in London, which had been complete by the returns having been allowed, 
upon which the jurisdiction of the court attached. He further observed that had 
the criminal matter arisen wholly abroad, the plea to the jurisdiction would have 
been sustained. Here, sir, is a crime committed by a person thousands of niilci; 
distant from the shores of that country which claimed and exercised jurisdiction 
of his case, and which actually passed judgment upon his guilt. The question 
then, whether a man being personally present in one state, can commit a crime 
in another, I conceive to have heen fully and satisfactorily answered. 

But it may be asked— does the principle lirst established apply to cases where 
the crime has been perpetrated by an agent? Sir, it would be difficult, I appre- 
hend, to define a distinction founded in reason between the two cases. Qui 
facif. per alium, fadi per se/is an adage of universal acceptance in legal con- 
struction. Its wisdom is unassailable. — He who contrives and darkly schemes, 
yet strikes by the hand of another, does not thereby rid himself of the smallest 
portion of that burden of guilt which is fixed upon him. But this question must 
be settled by authority and precedent, not simply by argument. Chitty, in tho 
1. vol. of his Criminal Law-, page 191, states that ' if a shot be fired in one 
county, or provision administered, which becomes fatal in another, the venue 
must be laid in the latter; but it would be otherwise if A, in one county, should 
procure B. a guilty agent, to commit a murder in the second, because in that 
case A. Avould be an accessary before the fact, and triable as such in the county 
where he was guily of the murderous contrivance. On the other hand, if a per- 
son, unconscious of the guilty design, as a child without discretion, be employed 
in the commission of a murder, the venue must be Idid in the county where the 
death happens, for they are merely the instruments, and the contriver is the 
principal." Again, same page — ''Where a person by means of an innocent 
agent procures a felony to be done in another county, he may be indicted there, 
though not personally present, thus in case of a threatening letter, sent by tho 
hands of a person ignorant of its contents, the defendant may be indicted in the 
place where the letter was received." 

Here it is plainly and palpably laid down, that a person in one county procur- 
ing a crime to be done in another bj/ an innocent agC7it, is indictable and pun- 
ishable in the county where the crime was committed. But the English law, 
draws a distinction between the procurement of a crime by an iimocent agent, 
and the procurement of a crime by a guilty ngcnt. Li the one case the procurer 
is punishable where the crime was committed, in the second case, he is puni>:h- 
able where the crime was contrived. 'J'he same sentctice, however, which de- 
clares this dilTcrenco of jurisdiction^ gives tlie reason which created it. The rea- 
son is, that where the procurer acts by a guilty agent, he is made by the law an 
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acccssari/, whereas the agent being guilty and actually perpetrating the deed, 
becomes the principal in the crime. The principal in this case, that is the agent, 
is triable in the county where the crime is completed, by the force of general 
pfinciple of law already discussed. The accessary, tliat is the procurer, is tria- 
ble in the county where ho contrived by virtue of the statute & 3, Edward 6' 
ch. 24. which declares that accessaries shall be tried "where their particular cri- 
minality existed.'' Had the procurer, who acts by a guilty agent, been conijider- 
d a« a principal by the English laws, it is evident that the jurisdiction would 
have been diflerent. But that law diKtinguishes between the act of the agent, and 
the conirivance of the procurer. And whether the act autl contrivance, occur in 
the same county, or not, it give.^ a separate trial — assigns a diiVerent character, 
and often a dillljrent grade of guilt — awards frequently a distinct punishment 
anil requires that the principal sliall be tried before the accessary. Regarding 
them as two distinct crimes and sepfinue transactions, the English law considers 
that there is not a sufllcient priority or connection between the procurer and agent, 
to blend the two oflences into one, and make thereby the place of actual com- 
mission the common venue. But whenever a statute abolishes the distinctions 
as to guilt, trial, punishmcni, &c. and raises both procurer and agent to the con- 
sequence of principals, then the effect upon the venue is removed, and the ju- 
risdiction over both procurer and agent, attaches to the place where the act itself 
is committed ; because the general principle of the laws then applies, that the 
offence is punishable where it is consummated. — Again, we find that the reason 
'-?ivcn by Chitty, goes still further, and takes the ground that the accessary is not 
friable where the crime was consummated, because he is triable clsetvhere, that 
is, in the county where he contrived. The inference is powerful, that if he was 
not triable in the county where he contrived, the law of the necessity of the case 
would have reached him, and rendered him triable in that county where the crime 
was committed. For, although the rude interpretation and application of the 
common law, previous to the days of Edward 6,, would have suffered a crime un- 
der such circumstances to have gone unpunished in either county, yet such a cry- 
nig evil would not be tolerated by the enlighteiied expounders of the common 
law at the present day. The principle which has since been recognized, that pu- 
nishment attaches to ti\e jurisdiction where the crim.c has been consummated, 
would govern and fully control such a case. 

Let us turn now, Sir, to our own statute upon which this trial is had. That 
(Statute creates the crime charged upon the prisoner. It is a new offence in the 
criminal- code. By the terms andinleniion of the statute, as well as by the na- 
ture of the crime, it has been shown that ali who are guilly anil chargeable un- 
iler the statute, -.wc pi'lnc/pals—tlvAl no accmarfcs as arc tlelincd by the Eng- 
lish law, were contemplated or crcatcth The distinction then, whidi ol)taincd 
ill the common law of England, between ihe ca=es where an innocent agent was 
Ririjiloyed, and \^\w.\-c n agent was emplnycd in the perpuiration of crime, 

lias been virtually abolished by our statute. For tliai distinction depended upon 
:i distmction between principal und acce-^sorial guiil, which is not recognized by 
die Kentucky statute. We are Jieii fully auUiorized in applynig the doctrine of 
:urpnoy t^oiierally tn j|u' r.rimo bnforp us, and in stating the Uw wUirh ^T.vnnc^ 
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tiiis case to he, thai where a person, hv agent chher guilty or innoceid, pro- 
cures the abduction of a slave tVoni this state, though he never was personally 
in the Btale, yet is he indictable and punishable in the state uherc the crime is 
committed; that is in Kentucky. The result is the same, if we apply the second 
jirincipie which was noticed in the cases from Chitty: that the crime was punish- 
able in the county wlierc it was contrived, because it was not triable cLsewhere. 
In the present case, the crime exists only by the statute of Kentucky, and is pu- 
nishable only by the courts of Kentucky. 'J'he crime does not exist in Ohio, nor, 
as a consequence, is it punishable there. The crime would go unpunished, were 
it not punished in Kentucky. The doctrine of the necessity of the case, as mo- 
difying and enforcing the law of agency, is then fully a[)plicablc. is not tlie 
argument complete, 8ir] 

But to prove beyond the power of cavil, that the procurer of a crime is always 
punishable where it is consummated, provided the distinction between principals 
and accessaries does not operate, and provided also that the crime is not punisha- 
ble elsewhere, I will refer the Court to a case fully illustrating this principle, 

1 read from 1 Chitly's Grim. Law, p. 191, "If a person in Ireland procures ano- 
ther to publisha libel al Vies! rniiLStcr, he may be indicted in Middlesex." This 
principle, Sir, is founded upon the case of the King vs, Robert Johnson, as re- 
ported in () East. 583 — 602, and 7 East. G,5. Johnson was an Irish Judge, who 
had, as it appeared in evidence, wiitten a libel in Ireland, and enclosed it to "V\'il- 
liaru Cobbett in London, with a request of publication. Cobbett complied, antl 
published the libel in his Weekly liegister. The plea to the jurisdiction was ex- 
pressly made and overruled, and Johnson was found guilty. In this case, Cob- 
bett, the agent, could not have been innocent; he was privy to the contents of the 
libel and to its publication; and w-as of necessity implicated in the gnilt. Here 
then, was a procurer acting through a guilty agent. The distinction between a 
principal and accessary is not here recognized, because in the case of libel, the 
procurer, writer and publisher, are all regarded by the law as the ^'makers of the 
libciy See 1 Russel, p. 200. The principle, too, that the punishment must 
attach to the place of the consummation, was here applied, giving jurisdiction to 
the Engilsli, instead of the Irish Court. This case then is precisely in point with 
the one before the court, with ihi? exception, that there the crime could have 
been punished elsewhere; here it cainiot be. Wc have then the additional ground 
of the necessity of the case, upon which to base the jurisdiction wc claim. It 
was there decided that such a ground was unnecessary to give the right; though 
the case w^ould have been much stronger and clearer in favor of the claim of 
jurisdiction. In tlic case of the jirisoner at the bar, we unite all the principles 
upon which jurisdiction in the event of agency can he founded. The crime is 
consummateil iii Kentucky; it is procured through the intervention of a hireling 
agent; the law cre:iiing the crime recognizes no accessories, but deems all par- 
ticipating prinripuls; and the oiTencc is known only to the laws of Kentucky, 
and is not punishaiiic elsewhere. A combination, sir, embracing all the clenienln 
which have been laid iluwn liy the English books, as confer-ing jurisdiction; and 
presenting a case, in point of strength, emergency and public policy, for trans- 
cending rdl contained in the long caiaiogue of liritish authorities. 
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Hv jMi.'^hing o\ir invoi^tiyatio}! Kirlhcr, and iiKjuiring inio \.ho reason'^, of tlio l-aw 
oi' procuremont. as wo Imvo il to bo, they will be dii;cnv<.'!0{i to resolve them- 

selves into tlirec fiindiunental and elementary precepts of the common law. The 
absent procurer is always putiishable where the crime is consummated — 

Ist. When altho' absent, lie is near enough to the scene of perpetration to 
render pcrsojial assistance if necessary, 

2nd. When from the nature of the crime he is, in contemplation of law, ne- 
cessarily present. 

3rd. Where he is hy the terms of the law a principal. — The two first princi- 
ples are expressly and universally recognized by the books. Foster lays down 
the doctrine broadly, as based on the authority of Hale, and the numerous cases 
which are there t^iven in support of it. Chief Justice Marshall, in 2. Burr's 
Trinl, p. 4-26-7-8, comments fully upon those authorities and conl'irms their 
position. Kis conclusion is, thai to render a procurer constructively present, "he 
iniist be ready to render assistance to those who are committing that particular 
fact, and to give immediate and direct assistance," 7{?iles-s it result from the ?m- 
iurc of the crime, that all who arc concerned in il are legally present at every 
overt act." This, I conceive,, establislics the two first propositions. If the jm- 
/(/j'C of the crime is such, that all concerned in it are legally present, then the dis- 
tance of the procurer from the scene of connnission is immaterial. He rnay be 
100 vai'(ls,ov 100 mifes- distant. 11 is not in such case necessary that he should 
be near enough to render personal assistance. But ii' his legal presence do noi 
result from the nature of the crirjic, then his proximity must be such as to en- 
sure his abiiit.y of rendering assistance. — Tlicse two principles, it will be observ- 
ed, a/iplif on hi -ivhcre iJic Itnv (idni'iU; of acctfisarics. For the whole object of 
ihis fid ion of constructive presence, is to bring tiie procurer within the dcllnition 
of a pfi/i.cipcil. Where all are principals by hiw. the doctrine of constructive 
presence is unnecessary, and of course is inappliculjle. 

ft is not my intention to coniend, sir, that the first })rincjnle as stated is appro- 
priate to this cause. It is conceded, and the evidence is conclusive, that the pri- 
soner was not sulliciently near to render personal assistance. Nor, sir, will I 
press the i)Osilion, that he is to be considered in law as present, as a necessary 
lesult from the nature of the crime; — though upon that branch of the (|U{!stion 
much ni(u/ he suld. But i shall rely u|ion the iliivil principle laid down, that a 
procurer is always punishalde where the crime is consunnnaled, yiihenever by (he 
iinu cvcatJii:^- the ([^'cnre. he /s- nnide (i f)}'iucipat in lite crime, 'fhdt is the 
jiosition which above :•!! ("»tiier.< sanctions the jui^tice of tliis prosecution, ft is 
t'ldt whi( h seals and tivcis the jurisdiction of vonr honor, I have already at- 
teninied to prove to tiie court., and 1 trust succcssfuily. tliat by the staiute of 
luMitucky crctiling this odbncc. imd upon vrhicli this indictment is based, all who 
in anv wif.c participate, ore considered and ptniished as principals, if this third 
principle then r.e tnic. its apulication to the prisoner at llie bar is unij'iesiiona- 
He, nnd. the conrlnsion is ovcrj'owrring that lie is propi'riy witliin your jurisdic- 
lien. and justly })unishni!!e bv the laws of Kentucky. 

To be entirely convinced of the truth ol'this third principle, vour honor has 
'nut to revert to the case alreadv ci'erl. It isrxpres.sly asserted as the ground (»f 
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jurisdiction in «omp oi' iho.sft oxamplcH; iti ollicr« it is (.Icducihie. Cliilty, I vol. 
Crim. Law, p. 191, in staling the diffcronce of venue in the two cases wherR 
a procurer acted through an 'mnoccut ni^ent and when ho acted through a guiltii 
agent, gives as a reason why he wlio acted hy a guilty agent is not })unishablc 
where the crime is consummated, that the procurer in that case "would be an 
accessary bafurc the fad, and triable as sucii in the county where he was guilty 
of the murderous contrivance." On tlie contrary, he says that where a procurer 
acts through an innocent agent, he, tlie procurer, must he tried "in the county 
where fho death happens," because in that case, "the contriver is the principal,*' 
A clear and unqualified recognitio!) of the general doctrine, that when the par- 
ticipator in a crime is a principal hy the requisitions of the law, he must be tried 
and punished whore the crime is consummated. This is the ground, sir, of the 
jurisdiction exercised in the case of the lihel by tlie Irish judge as reported in 7 
East. 65; for he regards the procurer, writer and publisher of a libel, as equally 
makers of the libel, and of course priiiQlpah^;, 'i'he same principle determined 
the case of the Navy ageni, at Antigua, as reported in 1 Espinasse. 63. And 
more than this, it is a ground expressly assumed and urged by Chief Justice Mar- 
shall in 2 Burr's Trial, p. 426. He is discussing this very point. — "But," says 
he, "that a man may be legally aljsent, v^-ho has counselled or procured a treason- 
able act, is proved by all those books which treat upon the subject; and which 
concur in declaring that such a person is a principal traitor, not because he was 
legally present, but because in treaao-n all ave principals. Lord Coke says, "if 
many conspire to levy war, and some of them do levy the same according to the 
conspiracy, this is high treason in all." Vvhyl Because all were legally present 
when the war was levied? No. — "For, in treason," continues Tjord Coke, 
be princip ah; tind war is levied." 'J'liis doctrine of Lord Coke has been adopt- 
ed by all subsequent writers; and it is generally laid down in the English books, 
that whatever will make a m.an an accessary in felony will make him a principal 
in treason." So says C. J. Marshall. This principle taken in connexion with 
the fact, that iu England, a principal traitor was always triable in the county 
where the overt act, which he either procured or committed, w^as consummated, 
amounts to a decisive declaration that a traitor, either by procarement or by ac- 
tual commission, was triable where the treason was committed, because he was 
made by the huv a principal. — 7'he principle that "whatever will make a man an 
accessary in felony will make him a principal in treason," is applicable to the 
case under discussion; because by our statute, whatever will make a man an 
accessary in other felonies, will make him a principal in the crime of abduction. 
The cases are precisely analogous, and the illustration is complete. 

The cases of Ballman and vSwartwont, and of Aaron Burr, have been alluded 
to by your honor, as decisive of the principle that the place of the commitment 
of the crime must be the place of trial. They do establish that principle broadly. 
But they establish nothing at war with the ])rinciples I have here advocated. 
They however have been relied upon ])y the defence as showing that the juris- 
diction of Kentucky does not attack in the present case. I shall therefore briefly 
examine the principles upon wliich. those cases turned. 

The treason of levvin-^^ war. was the crime ehnrgfd in both cirrumstances. Bv 
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the J'iiigli.sh l;tvv, such iroason was cDininilird v, h!M)Cv(".- a •■•<(< niM;it(f in fovf<» 
took place with traitorous purposes. Ami whoever counselled or procured such 
treason, was guilty as a principal traitor. Tiie federal court in the eases referred 
to, affirmed this detinition oflhe treason oi' levying war, hut left undetermined the 
question, whether the y^rot^wreme??./' of treason in this country, was treason or a 
high misdemeanor under our constitution, '.riie Chief Justice, in delivering th*]! 
opinion of the court, expressly reserved the decision of that question, as heing 
entirely unnecessary in the determination of the points then before him. In the 
case of Bullman and Swartwout, there was no evidence whatever of treason. 
Traitorous were partially, but very imperfectly in evidence; but no act., no 
assemblage, was proved. The court were of o})inion that neiiher treason nor a 
high misdemeanor were sufficiently proved, as having been committed either with- 
in the jurisdiction of that court, or hoyond it. They were consequently discluirg- 
ed without being lield to trial either at Washington City, or elsewhere. There 
was certainly no point of jurisdiction decided in that case. Burr's trial was 
upon diirerent grounds. There had been an assemblage at Bhinnerhassett's Is- 
land, within the State of Virginia, which was charged as traitorous and war- 
like. Burr was admitted to liave ])een in the State of Ohio at the time of the 
assemblage, yet was charged with hn\'mv; procm-cd it. By the laws of England, 
had the treasonable act been proved, and hati his procuremenf. of that particular 
act been likewise in evidence, he would certainly have be(Mi liable to conviction 
within the jurisdiction where the «cMvas connnitted. — Tiie question was as to 
the modification the English principle had undergone, by virtue of the two fea- 
tures in our constitution, requiring an overt act to be proved, and the trial to he 
had in the state or district where it should occur. The court decided, that even 
admitting that there might still he treason in the United States by procurement, 
which point was unnecessary then to be determined, yet by operation of tlie arti- 
cle of the Constitution requiring an overt act to be proved, t/uif: the prncuvciveiit 
n'ould become the distinct overt act required, and which should be alone laid in 
the indictment, and proved hy two witnesses. 7Mie [irocureinent^ then, becom- 
ing the overt act required by tlie Constitution, it was necessary that the trial should 
take place in that State where the overt act, that is, the procurement which con- 
nected the accused witli the treason and made h.im a traitor, occurred. It is 
true that the paiticular act of treason which had been procured, was necessary to 
be given in evidence, hut only for tiie purpose of proving lliat tieason had actu- 
ally been committed, and of shewing the connection of the procurement with 
that treason. The principal act of treason was not to W. laid in the inciictment 
as the overt act upon Vvhich the a*^ cused was to be convirtod; l-ut tiie procvrc- 
vient, was to be laid as the overt act rcijuired In- the constitution, liurr not !)eing 
present at the assemblage <it Blannerhass<>tl's Island, which was the only overt 
act laid in the indictment, of course ho could not be trie(i ui-uier that indictment 
in Virginia. If he was guilty of treason at all. he was guilty and punishable in 
that state where the overt act, that is the procurement, transpired. The pro- 
curement did not take place in ^'irginio; it look f)lace in Ohio. Ae(;ordiuLrly he 
was committed for trial in the Sti?fe of Ohio. — On that triu! it would have h*'eri 
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nccpssnry lo dptnnnino l\\o i\uo^\\(yv, which Iijk! hopn lpf< mulecided, v]-/: Whf^- 
liicr li("'!ts(jii in ihc i.Jiiilt>(i .Shiic:^- ca)"! ho (•<.)iiiti!ill<>(.i by jirociironicu!. 

Such were the principles decided upon Burr's trial. Do they ulTeot the (pios- 
lioM of jurisdiction ijelbre this rouri? I conceive not, sir. Had the Enghsh law 
lu'cn ancontroiied by our cunstilulioii, tlie jirocurer ol" treason would have been 
})unislied where the p'-incipal act of treason had been committed. Precisely the 
j)rinciple we contend for here. — ]3ut the constitution, by its requisition of proof 
of an overt act, coupled witii the furtb.er provision that the trial must be had 
where that act was conimttlod, so (pialilied the eliect of the English doctrine as 
to make the procurer triable only where lie procured. In theci'sc before us there 
is no overt act required to be proved, anil the Enulish law is left in its full force. 
'I'his is distinctly the dillerence betv^ een the tw'o cases, and instead of militating 
against the princi[/les of tins prosecution, it is conclusively in their favor. 

1 come now to the last view I shall talv(; of tliis subject, — '.Die jurisdiction 
claimed by the prosecution, results not only froin the well authenticated princi- 
ples of the English conunon law, but lias been expressly asserted by the statute 
law of our own state. A short survey of t he legislation upon this subject will 
lie sullicient. 

'.Phe 2d section pf ihc'llh Article of the Constitution of the United States 
gives tlie right of demand for all fugitives from justice. The law of Congress of 
i7!KJ (Miactcd that an indictmimt or aiildavit pro[)erly authenticated should be 
sunicient to authorize the demand and delivery. Th.e statute of Kentucky of 
1815 furt,her required tliat the delivery shotdd not take place, 'till the person 
demanded was prop/orly identllied before a circuit judge to whom the warrant 
of apprehension issufid lo the sherilf, should be returned. ' The statute of Ken- 
tucky of 1820 still further modiruHl t'ne right of den)and. ft provides, that where 
runaway slaves shall have taken protection in another State, "and the owner or 
owners of such slave or slaves, fji/ f licm^^viveH, their (igcm, or urnj oilier pcrwn 
yt'it/i their ap/jru/)(Ltioii., shall havi; jemovcd such slaves from the State to which 
they had fled, and he, slie, or they shall have hc(Mi indicted for th.e same in that 
State," that the duty of the circuit .judge before whom the person demanded 
may be brought, shail bo to eniiuirc into tlie fact whether he is the owner, or 
agent of the ownei, or one acting with the apj.-robation of the owner: if such he 
foinid to be the case, the circuit judge is directed lo release him, and the Go- 
vernor is l)ound to lefuse the demand. Hut if it be (ouui] on that ii»quiiy. that 
the person demanded is neither the owner of the slave, nor ihe \\<xen\. of the own- 
er, nor one acting under iiie owner's approbatiiin, the law says tliat the judge is 
to order him into custody, ihr the piu-pose of being surrendered to the demand 
upon the appearance of the agent of the State demanding him. 'j'his statute is 
intended lo embrace f/// c/.v/.v where runaway slave- have been removed from 
another Slate iiuo this '-^tat.'. 'J'he law necessarily auplics as well to persons 
who have reuinvcd .^ ucli slavor.. or caused ihe removal, ///.-rinrr no oolor o f r/aim- 
as to <ni'iin\s, oi the (i;.-eiit^ ofn-wners. who have rescued such slaves. To ilhis- 
trate this point. (.)hio has a law making the lemoval of a colored person fruni 
iier limits, without proof of property before a jtulieial t.'ibunal.a felony. Sup- 
pose thai a colored ia>r.«m is removed from that Sfate without the noeessacv 
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pfoof. A mam in Kentucky is imiicled for it by a grand jury in Ohio, '.i'hc 
demand is made of the Governor of Kentucky by t!ie Executive of Ohio. 'JMie 
warrant issues, and the ])erson demanded is brought before the circuit judge. 
f3y the law of 1815, the ])risoner lias a right to introduce proof tlvat he is not 
tlie person demanded; and if such proof is furnished, the judge is bound to dis- 
charge him. By tlie hnv of 1820, the prisoner has the further right of intro- 
ducing proof that he is the owner of the slave, or that he is the agent of the 
owner, or that he acted with the apj^robation of the owner. If either of the al- 
ternatives be proven, the judge must discharge him. But the prisoner has not 
the right of introducing proof o?i a)ui (dher pointy nor has the judge the right 
of investigating further. Siij/pose, tlien, that the person demanded lias failed 
in his proof touching identity, ownership and agency; I ask your honor, whether 
the judge is not bound to commit liim, and the Governor of Kentucky bound to 
deliver him up to the demand'? Sir, it connot be doidjted. He has been demand- 
ed "as a fugitive from justice," upon an indictment duly certified, he is the per- 
son demanded, and ho is neither the owner nor the agent of the owner, nor one 
who acted with the approbtion of tlie owner, AH the conditions of the law arc 
fully met, yet hehas removed the slave, "by iiimsclf, (to use the terms of the sta- 
tute) or by his agent, or by one acting with his approbation." He is then 
clearly liable to the demand. The judge has no right to inquire into the man- 
ner by which that guilt has been incurred, wdiether in pers-on or by agent. That 
portion of the in<[uiry is properly, ■necessarily left to the tribunals of Ohio. 

This statute, it is conceived, bears directly upon the question before the court. 
Its object was plainly to jirotect the slaveholders of Kentucky, and to throw an 
additional safeguard against the negro property of Kentucky. It did this by ex- 
tending, as I have said, the field of inquiry of the circuit judge. 'I'he inference 
i:> powerful, that the legislature carried this principle of protection to its farthest 
possible extent. Yet they have not protected a person, who, tho' in Kentticky, 
yet procures tho removal of a slave from another State by agent. This case is 
not embraced by the statute, and, of course, is not within its protection. It 
would have been e:isy for the legislature to have given this protection, by allow- 
ing the circuit judge to inquire whctiicr the person demanded had personally 
been within the borders of the State demanding him. But thcv have not done 
so. On the contrary, the statute declares that whoever, by himself or bij a^fcnt, 
ifec, removes the slave, shall be subject to the demand, provided he is not the 
owner or agent. Kentucky, then, l>y this statute, clearly admits the right of Ohio 
to demand such person, and acknowledges tliat she has no right to refuse the de- 
mand. But in admitting the right of Ohio to put sucli person upon his trial, 
she irretrievably concedes the riglil of cunvictiov.: for from the object and spirit 
of tho statute, it is jilnin she rl. imcd every point she deemed herself entitled to 
claio^, and has only conceded whiit ^he v.-as forced to concede. Jf she had not 
deemed a person, who by agent, but without the right of ownership, liad res- 
cued a fugitive slave from Ohio, jn.slly guilty, and justly liahic to punishment, 
^^!ie would have protected hirn, declared him not amenable to the laws of Ohio, 
and directed her circuit jiidge to discharge! him. 

^>entucky, by the act of legislation, having admitted the right of Ohio to pu 
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nisli thosi', who, though pcrsonully present in Kentucky, yet procured a crime to 
bo comniitlod against the hwvs of Oliio, has adopted the very principle upon 
which this prosecution rests. And what she concedes to her sister States, as 
ncM^ossary for the inaiiitenancc of their laws and domestic policy, she likewise 
claims for herself. — She deals e(|ual justice, and will not arrogate to her own 
laws, what she refuses to oihors. But when she declares a principle in favor of 
other States, she appropriates it also to herself. Thus we find that in the subse- 
quent statute of 1830, uj;on liie saine subject, she distinctly asserts the jurisdic- 
tion which in the act of 18-^0 she had conceded to her neighbors. And the two 
statutes are mutually explanatory of each other, '/.'he act of Kentucky of 1820, 
acknowledges the jurisdiction of other States over her own citizens, or those 
within her limits, whenever they shall have illegally removed rune.way slaves 
from those States, either by ''themselves, their ag-ents, &c. — provided they be 
n»)t the owners or agents of the owners of such slaves; and the act of 1830 
claims jurisdiction for ICentucky over the citizens of other Stales or those within 
their limits, who have "/m any maimer aided or assisted" the escape of slaves 
from their owners in Kentucky. The term "in any manner," used in the latter 
statute, is in part explained hy the statute of 1820, as meaning "by themselves, 
their ngenls,'^ &c; but is a term whicli is in fact even more comprehensive and 
universal in its application, than the terms employed in the statute of 1820.— 
Thus, Sir, do the two statutes explain each other, and thus do they assert the 
same grand principle of international law. 

This right of jurisdiction which has been thus asserted by Kentucky, we have 
seen rccoginzed by the ablest expounders of the English law, as a well established 
feature in that code of eidightened jurisprudence. And, Sir, this principle is in 
perfect accordance with tlie spirit and peculiar character of our institutions. 
Our national Constitution was adopted upon the broad grounds of mutual con- 
cession, conciliation, and compromise. '.Fhe })eculiar usages and insiitutions of 
the dillerent mendiers of the confederacy were fully rpcognized and respected. 
Especially was the right of slavery amply acknowledged and jealously guaided 
in the charter of our national compact. And to enforce and render etfectivc 
these salutary reservations, "to the general government," in the language of a 
distinguished expounder of the Constitution, "were assigned all those powers 
which relate to the common interests of all the states, as comprising one confede- 
rated nation; while to each state was reserved all those powers, which may aftect, 
or proniote its own domestic interests, its peace., its prosperity, its policy, and its 
local institutions." Story's Commentaries abridged, p. 514. Slavery being a do- 
mestic interest and a local institution of the most delicate and sensitive nature, 
which had been studiously ves))ected by the Constitution; ii was left completely 
and exclusivoly within the guardian.ship of the states individually. With reguid 
to that subject, they were left by the Constitution as distinct and independant na- 
tions. The lavv of nationsis consequently fairly applicable. 1 shall content myself 
with a single reference. I quote fioin X'attel, chap. 5, p. 220. ".lustice," he rc- 
Jnarks, "is the basis of all society, the sure bond of all commerce, Human so- 
ciety, tar trom bein;r an intercourse of assistance and good ofUces, wt-uUI be no 
'onirer nnv thing hut :i ^ast srenc of robbery, if no rcsppct wa> pnid tlii.^ 



Speech of Tho/nus V. Pay?ie, 



57 



virtue, which aocurei every one in the posscBsion of his property. It is more 
neceisATy atill between nations, than between individuals; because injustice has 
more terrible consequences in the quarrels of these powerful bodies politic, and 
it is more difficult to obtain redress. The obligation imposed on all men to be 
just, is easily shown to be a law of nature: we suppose it here to be sufficiently 
known, and content ourselves with observing, that nations are not only obliged 
to perform it, but that it is still more sacred with respect to thsm, from the 
importance of its consequences." 

Here, Sir, is distinctly asserted that cardinal principle in the social system, 
upon which Kentucky has founded her legislation in icgard to the question of 
jurisdiction before us. It is the undeniable right of all nations to protect their 
citizens in the possession and full enjoyment of their property. Here is an im- 
pressive picture too, of the fearful consequences which would result, should this 
principle not be respected. In the impressive language of Vattel, human society 
would become "a vast scene of robbery." There would be an entire disruption 
of the beautiful fabric of the social system. All its fair proportions would tum- 
ble into fragments, and the genius of anarchy would hover in hideous mockery 
over the ruins. Sir, should it be decided that this Court has no jurisdiction of 
this crime; should Kentucky law be found to be unequal to the protection of the 
rights and property of Kentucky citizens; should this dark and dangerous league 
against our enjoyment of property sacredly secured to us by the Constitution of 
the United States, be pronounced beyond the avenging reach of our law; I ask 
you, Sir, what is that Constitution worth? What are our laws worth? What is 
our boasted liberty, but another and more seductive title for legalized licentious- 
ness and chartered anarchy? Sir, the consequences of such a decision are fear- 
ful in prospect; they will be frightful in reality. Such a principle will sooner or 
later, burst the bands which bind in beautiful sisterhood, the different members 
of our confederacy; and will strike a mortal blow into the very vitals of our re- 
public. Sir, I have done; the decision of the question is with you; the conse- 
quences of that decision with time alone. 



Speech of Thomas Y. Payne. 

Ma. PxtNE said, the arguments of the gentlemen who have preceded me, have 
lift me but little to say in the conclusion of this debate on the part of the prose- 
eution. The question involved in this issue, has been so fully discussed, and so 
ibly met, that I would be willing here to rest the argument, but for the position 
I occupy as the officer designated by the law, to prosecute this case, and also in 
consequence of the matters which have transpired in it personal to myself. It 
has been remarked by one of the gentlemen who defend the prisoner, that to 
him it was a matter of astonishment how the prosecuting attorney can recon- 
cile it to himself to press the conviction of the prisoner. The other has chosen 
to observe that if it was his fortune to represent Ohio, as I now do Kentucky, 
thit it would afford him infinite pleasure to dismisa the indi^^tment, and he woubi 
8 
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not hesilittc lo do ho,, for want of jurisdiction in the Court to try Iho ofience, if it 
was ji KtMitiicky cilizon arraigned before an Ohio tribunal. If the remarks of the 
gf^ntiemc n were intcncled to instruct nic in ::-y duty, I can only thank the gen- 
tlemen for their friendly i^olicitude and advice. If they wore intended to deter 
rno finni n conscientious discharge of niy duly, in the prosecution of the prisoner, 
tiie gentlemen have failed in tiieir object. For unawed by what the gentlemen 
may say. and not iiitimidated by ilie cc-tsequences that may grow out of a strict 
discharge of my proft-ssional duty, I shall with whatever of power.s (small though 
they be.) with which nature has endowed me, advance to this subject and give 
the Court the result of my most conscientious and solicitous investigation, to fully 
understand this important ca:*e. In arriving at this conclusion, my mind was 
left free to act uninduenced by any considerations of interest. For it is no por- 
tion of the i)olicy of the Commonwealth to convict the innocent. lam only 
])!aced iiere to i)rosecutc, not to persecute. It is also the more important that I 
should give the Court my views of the law touching this case, in justice to the 
gentlemen who have been associated with me in this prosecution. But, Sir, in 
giving you the conclusion to which my mind has arrived after an anxious inves- 
tigation given to this subject, I hope neither the Court nor jury will suffer any 
o[)inions of mino to have any effect upon the conclusions to which they may ar- 
rive, except so far as these opinions may be sanctioned by the law;— as it has 
been, and as t may read it to your Honor. Indeed. I should hesitate in express- 
ing an opinion at all, but from the indirect insinuations of gentlemen, that I must 
be pressing this prosecution against my own deliberate convictions. Sir, in this 
the gentlemen are mistaken; for never did I press an indictment with a more tho- 
rough conviction, that I was enforcing the law, and nothing but the law, than I 
do upon this occasion. 

In arriving to the conclusion that the Court has jurisdiction to try this prison- 
er, (and from the motions now made that is the only debateable question,) I am 
not singular, I do not stand alone; I am cheered on, Sir, in the discharge of my 
duty, by the consciousness that those who stand around me, the fathers of the 
land, approve what I am doing. I am cheered on, Sir, by the consciousness that 
amongst those too, is one upon whom we have all looked as the father of our 
profession in this county; whose patriotism is as pure as the driven snow, and 
upon whose advice in the hour of difTiculty and of danger, I would rely as fully 
as I would upon that of any person on earth, and whose high attainments, legal 
acquirenicnts, and correct moral bearing entitle him to the consideration in which 
f hold him,--one, coincides with me in opinion as to the jurisdiction of this Court. 
Sir, I am confident your Honor cannot misunderstand me as to whom I mean. 
There certainly are not two persons in the county who could sit to this picture 
I have drawn. Then, Sir, sustained as I am by my own thorough convictions, 
—sustained as I am by the moral sense of the community, I cannot, I will not 
licsitale. Pardon me, Sir, in having said thus much in repelling the imputation 
on the part of gentlemen, that I was pressing tlie conviction of the prisoner with 
groat zeal, against my own convictions of its propriety and legality. 

^J'ho gentleman, Mr. Vaughan in defence, has also said thai he considers mc 
as occupying a false position in pressing thi» prosecution. Sir, I admit, in one 
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sense, I am in a false position, hut not in the one alluded to hy the gentleman. 
If the gentleman had said, that by the effort now made by himself and colleagues 
in defence, in endeavoring to withdraw both the law and the fact from the jury, 
and inducing the Court to decide both of them, and in thus bringing up the 
question by way of motion, he had placed me in a false position, then I would 
have agreed with the gentleman. Sir, I am in a false position, having the affir- 
mative in this case to support, and yet having no right to reply to the arguments 
of the gentleman who is to follow me. I venture to assert that such a spectacle 
has never been presented, since this old and venerable pile in which we now 
stand, was first erected. Certain I am, that during the time I have stood at this 
bar, nor for the last fifteen years, 1 have never yet seen the prosecuting attorney, 
having the whole burthen of the affirmative to support, — placed in the position 
I now'occupy; having to be followed by the gentleman in reply. In that senso, 
I am in a false position. 

Much has been said by the gentlemen, as to the impolicy of convicting the 
prisoner at the bar. They have urged that Ohio makes common cause with him, 
and the gentleman from Ohio has observed that Ohio would conceive herself in- 
salted by his conviction; and that if Kentucky should claim jurisdiction to pu- 
nish this man under these circumstances, it would be establishing a principle 
against which Ohio would war. Sir, I am at a loss how to express myself, in 
reply to remarks such as these, coming from that gentleman. In what attitude 
does the prisoner stand, under the motion made by the gentleman in this case? 
He stands in this attitude — that admitting the truth of the facts proved against 
him, and also admitting every fact that could be reasonably and legally deduced 
from these facts, by the jury — yet his counsel contend that the Court has not ju- 
risdiction. I contend that the jury might reasonably and legally find, from the 
facts proved, that the prisoner at the bar, he being in tbe State of Ohio, did by 
his agents in this county, Kentucky, aid and assist the slave named in the 
indictment, to escape from his juaster in this State, to the State of Ohio, and 
from thence to Canada. In placing the argument ui>on this footing, I go no far- 
ther than the gentleman, Mr. Chambers, who has ])receded me has gone. 
For he has contended for the prisoner, that admitting all this as true, the 
prisoner has committed no crime towards Kentucky for which he can 
be punished in the county of Mason. Sir, does he reflect in wliat attitude 
he places the State of Ohio, when he says that Ohio makes common cause vv-iih 
such a man. That Ohio would conceive herself insulted at his conviction; that 
his conviction would establish a principle against which Ohio would war, in 
bloody and desperate strife. Vt'ho is it and how is he eiigat^cd for whom Obio 
would draw the sword and imbrue it to the hilt in the blood of her brethren? One 
who, leagued with others, in defiance of the Constitution of Iiis country, — in dis- 
regard of every moral princi})le which binds cveiy honosf. upright and patriotic 
man to sustain that sacred charter of our liberties invjol ite. bave c nsnirod toge- 
ther to wrest by fraud, force or other means, a large ptjriion of ihc '.vt-alih of the 
citizens of Kentucky, in violiilion of the rights secured lo thcrn in that charter of 
our confederation, which altme secures tons the enjoyniont of lili;, liberty, and 
property. — One, who thus leagued with others, and for the unholy purpose just 
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stated, in defiance of those obligations which should arrest them in their mad ca- 
reer, and in utter disregard of the consequences which must result from their 
unprincipled conduct, have associated themselvesi together, and now hang lilie a 
dark and threatening cloud, upon our northern boundary. One who, admitting 
the facts as proved against him in this case as liue, and which upon this motion 
the gentlemen are bound to odniit, sits there a felon by our laws, and a fit inmate 
for our penitentiary. Is such a man, and his deeds, such as Ohio would make 
common cause with? Sir, on the part of Ohio, ! protest against it. Such men, 
and such deeds form no part of the fair fame of the State of Ohio. He is an alien 
in tiie land of his adopiion. He sits like a disgusting boil, upon the body politic 
of that mighty and growing State. I cannot be persuaded that Ohio would be 
proud of the character the gentleman has given her. I cannot be persuaded that 
Ohio would appropriate the acts of the prisoner to herself, and make them a por- 
tion of her general character, or common wealth. Can it be said that Ohio 
would take part with the writer of this disgusting and celebrated midnight letter 
that I now hold in my hand? Can it be said that Ohio takes part with those, who 
at midnight, at that lone and still hour when all whose hearts are honest, are 
either in commmunion with their God, or else buried in repose with their fami- 
lies, — steal abroad, and by themselves or their agents, or their unaccountable 
minions, pilfer and filch fiom their neighbors their property, which they obtained 
by the sweat of their brow, and which is secured to them by the same sacred in- 
strument as secures to every citizen the quiet of his own hearth? Can it be said 
that Ohio would resent as an insult, the punishment of one of those conspirators 
who leagued together for the purposes before enumerated, have thus become trai- 
tors to the peace and well being of the community, and traitors to the Constitu- 
tion of their country, and have taken to themselves the unholy maxim, in the 
accomplishment of their unhallowed purposes — "peaceably if we can, forcibly 
if we must." For let it be remembered, that the witness in speaking of the con- 
duct of the prisoner, on that memorable midnight occasion when this letter was 
written, appeared not as a peaceable citizen, but came to the appointment armed 
with his rifle, prepared to enforce his object and to resist all who might attempt 
to impede him in the accomplishment of his wishes. This circumstance, insig- 
nificant in itself, when taken separately and disconnected from all else, speaks 
volumes to the minds of those who read in it the deep and abiding determination 
of all those who have embarked in this stupendous project. — Stupendous from 
the great and alarming effects that are to be produced; stupendous, from the deep 
and damning infamy which much attach to those who would thus ignite the 
match, which shall fire a mine which will destroy a prospect, the fairest upon 
which the eye of the philosopher, the philanthropist, the patriot, or the states- 
man, ever rested. I speak of the dissolution of this Union, which must follow, 
if those leagued with the prisoner are not arrested in their mad career. 

I cannot believe, I will not believe that Ohio will make the cause of such a 
man her own, with due deference to the gentleman's superior opportunities of 
knowing the Ohio character and Ohio feeling. I cannot think that Ohio would 
war for such a man, committing such acts. Let me not be understood, Sir, aft 
urging the conviction of this man without the law shall say he is guilty. I ad- 
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vooate no such doctrine; I express no siirh principles. But what I urge i« this, 
that the/e is nothing in the character of the })risoncr — nothing in his pursuits, 
nothing in the acts charged upon him, and those proved in this case, nothing in 
his relative situation in regard to our sister Stntc, that should prevent us from 
bringing to this discussion our most cahn and deliberate judgment, binding to it 
our most anxious and deli!)erate attention, giving to it the most vigilant investi- 
gation; and if after this examination the Court and jury should come to the con- 
clusion, that the prisoner is guilty under the laws, as the same has been handed 
to us by our forefathers — we should not be deterred from asserting the majesty of 
the law, pronouncing him guilty, and meting to him the punishment that the 
law has awarded to his crime — uninfluenced by any fear of the vindictive feel- 
ing* of the citizens of Ohio. We should do our duty to ourselves and to our 
country, and if, contrary to every estimate that I have formed of the character of 
Ohio and of her citizens, she should, in the language of the gentleman, make 
the prisoner's cause her own, and in defence of him and his principles, she should 
draw the sword and throw abroad her banners — Kentucky, the injured party, 
conscious of the justice of her cause, will have to abide the result. If the gen- 
tleman should have been prophetic, and if that dread hour shall ever arrive, which 
Heaven avert! Kentucky will not prove recreant to her fair fame, nor to her sa- 
cred honor. She will teach the proud State of Ohio, as in former days she beat 
back the common foe from the borders of Ohio, in defence of Ohio and of Ohio 
property — ^so she can in like manner beat back Ohio herself, when she would act 
18 the oppressor. But arguments like these when driven to such extremes, are 
least of all adapted to calm deliberation, and I regretted the remarks of the gen- 
tleman as being ill-timed and injudicious — not calculated to heal the wounds un- 
der which Kentuckians are now smarting; not calculated to allay the silent but 
fearful heavings of the troubled waters in which she is now moving. But, Sir, 
the excuse for such remarks may well be found in the excitement of the moment, 
or the heat of debate. And no doubt before I finish, I shall have need of the 
same lenity I now freely extend to the gentleman, when I concede that the good- 
ness of his heart, and correctness of his principles, would not permit him to make 
■uch an exercise of power on the part of Kentucky, a cause of war with her 
sister State. 

Having thus disposed of the matters which run with me preliminary to the ar- 
gument of the legal question presented to the Court, I will with permission 
of the Court now present to it, in as condensed a manner as I ara master of, the 
reasons that have impressed my mind why the Court should not give the instruc- 
tions demanded by the gentleman in the defence of the prisoner. In urging my 
objections to the instructions, I shall attempt to maintain the following posi- 
tions: — 

1. The instructions should not be given to the jury, because the jury are the 
triers of the law and the fact, in criminal cases. 

2. If the Court should conceive they have the right to instruct the jury, then 
the instructions should not be given, because the evidence does sustain the charg» 
iaid in the indictment. 

In support of the second proposition, I thall maintain the following positions: 
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1. That the crime laid in the indictment, has been committed in Mason coun- 
ty, Kentucky, by the abduction of u negro boy slave, John, the property of Wm. 
Greathouse, and the crime was completed in the county of Mason, Kentucky. 

2. That the prisoner at the bar did commit the crime in Mason county, Ken- 
tucky, by his agents employed for that purpose, lie, the prisoner, being at that time 
in Ohio. 

3. Those two propositions being sustained, I contend the venue is well laid in 
Mason county, aud there the prisoner must answer to the charge; he being by 
the law constructively present. 

In support of which proposition last stated, I shall maintain the following po 
sitions. 

1. By the terms of the statute under which this prosecution is carried on, al! 
are principals who are in any manner connected with it; there can be no accessa- 
ries. 

2. Should the Court believe there can be accessaries to the oflence created bv 
this statute; then I shall contend that, provided the Court should determine that 
the ofTence committed by the prisoner was his being accessary before the fact, to 
the commission of the offence, then by operation of law the prisoner is made a 
principal in the offence. Because he was in Ohio where there was no punish- 
ment for the crime of being accessary before the fact, to the commission of the 
offence, and unless the law makes him a principal, he will go unpunished. 

3. If by the terms of the statute, or by operation of law the prisoner is made 
a principal in the commission of the offence in Mason county, Kentucky, then 
the jurisdiction attaches to the county where the offence is committed; the pri- 
soner is legally triable here, although he v/as in Ohio when the offence was per- 
petrated. 

4. That by the common law, the offence must be tried and the venue laid in 
the county where the offence was committed, or the crime perpetrated; and 
where a portion of the crime was committed, or perpetrated in a county, there the 
Court may take jurisdiction of the whole offence, wlienever otherwise the crimi- 
nal would go unpunished. 

The first proposition that the J ury are the triers of both law and fact, is one 
that is recognized by the Constitution uf our own State— .^ee Constitution of 
Kentucky, page 71. Tiiere it is affirmed, That in })rosecutiun for libels tho 
Jury shall have a right to determine the law aiui the facts, under the direction 
of the Court, as in other cases." The question, then, prcrents itself, How did 
the Jury in other cases determine the law and the fact under the direction of the 
Court; or in other words, in what manner and to what extent have the Court a 
right to instruct the Jury in other cases. By a reference to Blackstoiie's Com- 
mentaries, 4 vol. 3G1, this question will be solved. When the evidence o'.i 
both sides is closed, the Jury cannot be discharged till they have given their ver- 
dict. And such verdict may be either general, guilty or not guilty, or special 
setting forth the circumstances of the case, and praying the Judgment of the 
Court, whether for instance, il be murder, manslaughter, or no crime at all. 'J'his 
is when the Jury doubt the matter of law, and choose to leave it to the Court, 
though they have an unquestionable right of dctermniing upon all the circmnstan- 
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CPS ciiul ruHlinu^ a getu'ral verdict." 'i'hns it will be .st?on in those other cases 
rf.'forred to hy tli'^ Conslitufinn, tin' Jury hud liio rij^hi to determine both the law 
and tho fact, ;md I'lUi (^lurl luid no lii^liMo coiilrol the Jury or deteriniiie the hivv, 
uiilnss the .lury should ask fho aid of the Court, when thoy douht us to the Jaw. 

'J'he ric;ht ol" trial hy Jury, tho i)rivilo(rc that each (Mtizen enjoys under our 
Conslitutioii, of iivint? tried l»y twelve impailial men, his peers, of his own selec- 
tion, is one that is dear to the bosom of every freeman. It is a privilege that 
rooomincnds itself to ail, whether humble or exalted. In it they each hold one 
of the strongest bulwarks of their liberty, and their independence, their boast in 
tho hour of safety, their protection in the liour of danger. It is one of those 
hallowed principles that have been handed down to them by their forefathers — to 
which they cling with filial aflection, and with which tliey would part only in 
.the last extremity. In no country and in no land it. this privilege prized more 
highly than by Kentuekians. And was any dreadful visitation to overtake 
thcni, by which this valued Constitution was to be torn from them, article by 
article, to this one would they cling; and the eflbrt that would rend this on& 
from them, must be equal to "the last expiring effort of animated natuia." 

The evidence in this case has gone to the Jury, they have it. They have a 
right to judge of it. It reached them without objection from the gentlemen, (at 
least the objection that was made was withdrawn,) and now the jury have the 
evidence, they have a right to judge of it. It cannot now be arrested from them* 
They have a right to judge of it, and apply the law to it, and to find their verdict 
upon the evidence and the law; and if the Jury doubt the law, they have a right 
to call to their aid the Court, otherwise the Court have not a right to interfere. 
'Tis true, there is a point, should it arrive, at which, the gentleman would have a 
right to ask your honor to pass upon the matters involved in those instructions. 
But that point is in arrest of judgment, should a verdict be found. 

It is not, sir, for want of confidence in the Court, that I make this objection. It 
is not from any situation that your honor is placed in, with regard to this particular 
prosecution, that I urge it. It is not in consequence of any particular principles 
promulgated by your honor in your late charge to the Grand Jury, which I have 
seen commented upon in the morning papers, erroneously, I think, that I would 
urge your honor to abstain from interfering with that, which I conceive to be the 
province of Jury. For I am now free to declare, that there is not a legal prin- 
ciple therein laid down, not a sentiment advanced in that charge to the Grand 
Jury but merits my most hearty and cordial approbation. But it is for the prin- 
ciple that would be estabUshed. It is for the effect that establishing such a 
principle may have upon us, and upon our children. For when once the sacred; 
light of trial by Jury is interfered with, when once the barrier that is thrown, 
around it is ovcrlea{)cd, who shall stay the w^asting process by which it will be 
undermined. So far as I am myself concerned, I would be willing that your 
honor should take this entire case into your own hands and determine it, but 
for the principle that would thus be established, not supported by the practice of 
the Courts, and unsustained by my authority. 

It is urged in argument, that a similar motion was made in the case of Aaron- 
Burr, before Chief Justice Marshall, and sustained by that Court. I do not so 
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understand the inolioii that was made in that case. By referring to Ist tolumti 

Burr's trial, page -.In Mr. Wickam's opening speech, also, a vol, Burr'g 

trial, page 445, it will be seen the motion that was then made was not in the 
nature of a demurrer to evidence, nor a motion to reject the evidence that had 
been givon. But the motion was mude and entertained by the Court, to reject 
illegal testimony that was otVered, in consequence of its illegality and irrelevency. 
Such a motion I would admit would be legal. Such a motion the gentleman 
once made in this cause, and afterwards withdrew it. But, sir, when in the 
heat of argument, the learned Counsel, Mr. Martin, in the case alluded to, was 
urging upon the Court their right, or their power to entertain the motion made 
before them, and in debate passed the argument to the extent for which the gen- 
tleman contended in this case, he was stopped by the Chief Justice himself, and 
asked if a criminal Court had ever sustained such a proposition. See 2 vol. 
Burr's trial page 352. The Counsel after the elaborate examination which his 
efl'orts show he had given that case, was forced to admit, that the authorities 
were against him. I challenge the gentleman engaged in this defence, for the 
production of a single case in which the motion of the gentleman was entertain- 
ed by the Court ; and I would call upon the Court to pause before they entered 
upon a path upon which no foot print can be seen. I would call upon the Court, 
most of all in a case like this, where so much of interest is hanging upon it, not 
to leave the safe and beaten way. 

Here I am persuaded I could with safety rest this argument, and reserve that 
which I may have to say touching the law and the fact to the Jury. But looking 
to the fact that in this opinion I may be overruled by the Court, I shall proceed 
to urge the reasons why the motion of the gentleman should not prevail : Be* 
cause the evidence does sustain the charge laid in the indictment. The evidence 
proves without a doubt, -that on the 29th June, Wiiliam Greathouse was in the 
possession of the slave John, in the county of Mason, Kentucky, that he was 
here and upon his farm in this county, and but a few miles distant from the 
house in which this Court is now sitting ; he was a noble boy, worth some 700 
or $800. The next morning he was gone from him, and is not again heard ol 
until it is proved in this cause the same boy is at the house of the prisoner, sorac 
30 or 40 miles distant in the State of Ohio, from whence he was f?ent by the 
aid and assistance of the prisoner and escaped into Canada. The evidence 
proves that there was but a short period inter ven 3d between the day the boy was 
missing from the house of Mr. Greathouse, before it is proved by the admission 
of the prisoner he was in his house in Ohio, and from thence sent by prisoner's 
means to Canada. The evidence proves that the prisoner said there was a chain 
extending from Kentucky to Canada, of which he formed a part, by which the 
slaves were enabled to escape to Canada, that the friends in Kentucky sent them 
to him, and he sent them on to others, and they on to Canada. The prisoner 
further stated that fifteen had passed through his hands in a month, two of which 
were Greathouse's, and one of Greathouse's was named Jchn. The prisoner 
also wanted to employ witness to become one of the links ui this chain, and of- 
fered to pay witness for all the slaves he would send on to him ; upon the 
witnees hesitating, the prisoner observed that there was a yellow Barb«r in 
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Maysville who sent him him all ho could. From these facts I contend the 
Jury have a right, if they should upon their oaths so heiicvc, to find that the boy 
John, the slave of Greathouse, ivas aided and amsttd, in escaping from his 
master in this county, to the State of Ohio, hy the friends of the prisoner in 
Kentucky who were employed to send on slaves to the prisoner, as he wished to 
employ the witness to send thein on to him. And the motion now made to your 
honor admits the evidence as true, and also admits every legal and rational de- 
duction that the Jury could from the evidence. Then I need not fur- 
ther labor this position of the subject. But your honor must receive for granted, 
(and it is upon that ground the gentlemen have placed this (|uestion,) that the 
crime was committed in the county of Mason, and that the olTcnce was fuli 
and complete, and that it was procured to be done by the prisoner at the bar 
through the instrumentality of his agents employed for that purpose, ho being 
in Ohio at the time of its commission; he, the prisoner, receiving and sending on 
the slave abducted. Those positions cannot be disputed upon this motion. If 
disputed ot all, it must be upon a question of fact before the Jury. 

The next subject of consideration is, the effect that such a state of the case 
will produce against the prisoner at the bar. To ascertain this we must first 
turn to the statute under which this indictment was found, and this prosecution 
attempted to be sustained. The Court will find it 2 vol. Digest Laws of Ken- 
tucky, page 1302. It has already been read to the Court. By the terras of 
this statute, all who in any mannc?' aid and assist a slave in escaping from his 
master, are guilty of the oflence, and punished as principals. Can a man by 
the terms of this statute, be an accessary before the fact, to the commission 
of the offence 1 Is not an accessary before the fact, in no way concerned in 
the commission of the offence 1 Foster, Hale, and Hawkins say, that an acces- 
sary before the fact, is qiiodam ?nodo, guilty of the offence themselves. In other 
words, that the accessary is in that manner guilty of the olTence themselves. This 
principle is recognized by Chief Justice Marshall, in the case of Burr, 2 vol. 
Burr's trial, page 435. By the terms of the statute, all who in any manner aid 
and assist in the commission of the offence, are punished as principals ; they 
do m ihat mannev aid and assist tlic commission of the ofifence, they arc con- 
cenied in its perpetration, and are eml.)raced and made principals by the 
statute. 

The legal effect that I draw from cstal)li>5hing this position is this, that the 
piuty must be indicted in the county where the oflence was committed, when 
the party is a principal in the offence, and not in the county where he may be 
at the time of its commission. In Chilly's Criminal Law, 1st vol. page 129, 
it is given us as the common law, ''If a pistol loaded be fired from the land, 
which kills a man at sea, the offender must he tried hy the Admiralty Jurisdiction; 
for the crime is committed wlicre the dcatli happens, and not where the cause of 
death arises," The same author same page says, "If a shot be fired in one 
county which becomes fatal in another, the venue must be laid in the latter 
county." Again, the same author same page says, "If a person unconscious of 
the guilty design, as a child vvithotu discn-lion, be employed in the commission 
of a murder, the venue must be laid in the county where the death happens, for 
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ihoy are merely the instruments, ^nd the contriver h ihe pyincipalj^ Thoso 
principles laiil down by Chilty, fuily cstahlish ihi! proposition that whenever the 
party hy operation of law made a prindjial in tiie oilriK-e, tiie juris(Hction 
tachcs to the county in whicli tlie ofibnce or erimc has been eomtniiUu, and 
that the venue mu;^;t ih.crc he laid, and not in tlie (•oiinly whore ih.e [).'rson is 
who contrives the oironcc. Apply it to this case, jjy the I'uv all are made princi- 
pals in this ollbnco. The criire was cummiilcd in tlie county of Tvlas^on and 
State of Kentucky. 7'!ie jurisdiction attaches theic, to try the oiVcndcr, although 
at the time of the commission of the crime lie nviv he in aiuUhcr county, or in 
another State. But it may he said that although this principle may be correct as 
relates to the venue, when the party may he in another county from that where 
the oHlncc is consummated, yet in regard to States, it is not analogous, or its 
application would not he correct. 'J'his objection may be removed hy a refer- 
to the authorities. Chitty's Crindnal law, 1 vol. page 129. "If a person in 
Ireland procures another to publish a libel at Wcstiuinster, he may he indicted in 
Midciiesex." "And when a person L)y means of an innoccn.t agent, procures a 
felony to be done in another coitntri/, he n.iny be indicted there, although not per- 
sonally present." Those authorities arc in point, and are analogous, con.-.idering 
the Islands of Great Britain and Ireland, as holding towards each other the rela- 
tions that our States do. The common law doctrine as laiii down hy Chitty, is 
sustained by the authorities to which he refers, aiid are to be found Isl 
Leach 142, 4th East 171, 6th East 590, 7th East (JS, 1st Espinas G3. 

But we lire not left alone to cases happenir-.g in Ireland and Scotland, and the 
Island of Great Britain, to throw light upon this all important subject. We are 
not Forced to draw the analogy that exist between the different portions of the 
British Empire to our own, and rely upon that solely as authority here. But 
we have authority drawn from the reporters of the different Slates, to show that 
in the trial of offenders, the States are con?;idered as holding towards each other 
the same relation tliat the various counties in one State boh! towards each other. 
In 1st vol, Massacliusetts' reports, page 69, .lustice Sedgwick says, "The sti.-al- 
ing of goods in one State, and conveying the stt.dcn goods into anothei State, 
was similar to stealing goods in oiie cotinly and conveying tlie stolen goods into 
another county, which was always hoiden to he ll'hmy in bolii counties." 

Thus it will be seen, that in the trial of offenders tor the conunission of oUVnces, 
the States mubt be understood as holding towards each other the same relation 
that different counties hold towards eacli other. And if, as I have contended 
under this branch of the subject, by the terms of ilie statute, under which tliis 
prosecution is had, all are principals, and none arc accessaries, then the con- 
clusion to which I come is irresistiiiie, that all being prirscipals in tlie Oifence, 
the jurisdiction attaches to the county whm-e the ollence was connniltcci; 
and the jurisdiviion does not attach, nor should the venue be laid, in the 
county or State wi\erc the offender actually is at the time of tb.e perpetra- 
tion of th(! offence, in which lie is a prineiiial, wiiich crime is fuily consumm.'i- 
ted in a different county, titan that in which the oH'endcr of tlie law is, at the time. 
But should the Court conclude that by the terms of the statute, all are not made 
principals, and there could he such a person as one guilty as accessary before the 
fact of the crime created by that statute; yet I shall contend, under the circum 
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fl.itiros of ihi.s cnse, by iijn-rnt ioti of ihe cunimnn Inw- aro Jiuulo prhic^pnh. 
lii of tlii.s n.y^ilio.i, i sli;il! lli'st show, !>>' ibo .staUlR' laws of Ohio, 

where tlio prisonrr war. upon (ho day ihc otVencc was vommillcel. There is no 
punishinenl fifFixed to the crimes of hnwj, acTossary to the commission of this 
offence. I know it was contcndoil by ihc genlionian who precrdcd me, that the 
laws of Ohio punished the oneiider. and there he should be tried and punished, 
in the county of Brown and State of Ohio. Sir, I hold in my hand, and now 
present to the gentleman, the rovi-ed code of the laws of Ohio, and challenffe the 
gentleman to point me to the statute that punishes the offence of aiding or as- 
sisting a slave to escape from his master, in the State of K(>ntucky. No such 
statute is within the lids of this hook. None such exists. Then, sir, to speak 
of punishing tlie j)r!soner in Ohio, where lie was, at the same time he contrived 
set in motion, and liad this crime committed through his instrumentality, is worse 
than useless. 'J'hero is no statute punishing the oilence. lie could not, then 
bt! punished. If he is released from this prosecution, he goes free and un{>unish 
od, although he lias been the prime mover, the instigator, and cause of a griev- 
ous wrong to one of the citizens of ICentucky — although he has trodden beneath 
his feet, and set at dcliancc her laws, in the property of one of her citizens, 
yet he goes unpunished. 

-But I sh.all attempt to show you there is no such hiciics in the law. Th.e law 
does not thus {)erm.it the [i;uii!v to go unpunished. Ir; Foster, 319, it is lield, 
"The oiTender niust he present at the perpetratio!! of the ofience, otherwise he 
can he no more than iiccessai v, except in siMiie special cas^c^s fottnihd in iificcssltu, 
and politicd justice. I mean that jvuUice whieh is duo to liic puhliek, -nc nudr- 
j^icia renunr'i iniyanitit'^ In wlrat cases is it that Foster says it is not ahso- 
iuiely necessary ilvat tht^ oflV-ndrr sii'.u.ud he present, yet the law will make hitn 
princ i)xi', an I p;!ni.s!i o' h>U4:h not present. It is in those cases, when 
nilierwisc t' = e od'.'nder u onid go uniinni.s*- cd. And iu illustration oi" ib.e text 
upon the same page, heui'.-es L'sso.mo cases ;o exrilain his meaning. "If A Imd 
prepared poison and dehve^'d \\ to D to be nd:niiiistrred to D as a niedif-ine, arid 
D ae("ordingly , ni a'lseiiee of .\. had adminisicn-d it, nut knowing it w;is poison, 
and D died of it; A would have hretj a /^"•///.'.••/'r// in the inurder, /,•;,)('>;/, //.'(? 
pririci/ilc nf ntn^^f^i I n , for (sihervvise A ouist liave ;joiic nnpuiiished. if noi nudi? 
''■i jin II c/./<i 1.^' IFore we find it expressly reco^i.iv.i.'d. lh;U wliefiev er i-.v muiNiiig 
otlfiider ;oi aoces-;}iry. he, W'.e.dd ^^o ufipunished, thfi law ;/iccf".v.v/<V///,'' 
by its own operation Juakfs idm a piincipul, that the gniliy may nseef wiili his 
ri^Wiud. 'I'iu;* same -[{de is reccxiii/ed in d'jidy's (Jrimioa! law. page 120. 
It win be found ihat Itie ,ludges in the United f-"iatcs hail also acteii upon and 
carrioj out tins principle of ''Nrcessi/';,'' 2 Ma:«--achuseit.s' repc^ris, [jage 10, 
If was held by Parker Justice, in the opinion there rendered: he observed, -'The 
ponit <.u which the Court lei'usrd cognizance of the Pirates case, in 3 hisiitiites: 
was that tlif adnnraity ha\ ing juri.sdiclion of the ofoaic", there was no dant:f r 
that the lU'iiiy would c^e-ipc rMmishment, In the <:a^e:l{ ■[[» bar. on -1)!^ rooirarv 
il the cinninai is dis^diiirLrou !;-■ r-Di he or, r I cirri no -nwrrr," Aod \u \]\:U rase \\c 
ntauilr. inefj ihe juri-idicnoii of the Court, and th-^ ci-ioihial w;h piuiKhed, al- 
t-)'>UL;h no- jiersonally [)res.Mit at (he cninmissioo o! th'^ ofV-'uee. Sir. {h;it is the 
■•!'>e!rnie oi th : e vn n-. i l.i v; — f.ii ir it jjj i,o r'H'.ogni/ed io tlieir eleiuentary wrile.- 
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and that it ii carried out by the Judges in England, in the adjuged cases that 
are handed down to us, wc cannot for a moment doubt. Upon what other prin- 
ciple did the Court in the county of Middlesex maintain jurisdiction in the case 
of Johnston, the Irish Circuit Judge, reported in 7, vol. East, pf>ge 68. In that 
case Johnston had never been out of Ireland, and by letter or agent he procured 
the libel, to be published in Cobbot's weekly newspaper in London, yet the ju- 
risdiction was maintained, and the Irish Judge was tried and punished in Lon- 
don, yet he had never been out of Ireland. Under what principle was it that 
Menton, residing in the Island of Antigua, reported in 1 vol. Espinas, 62 page, 
was tried in London for an offence committed by bim, through the instrumental- 
ity of agents, although the prisoner was never out of the Island of Antigual 
And yet was he ably defended, for Erskine and Garrow appeared in his 
defence, and raised the question of venue, and plead to the jurisdiction of the 
Court. Yet the Court retained jurisdiction. Upon what principle was it that 
Girdwood was tried in Middlesex, for an offence committed in Middlesex; when 
he, Girdwood, at the time of its commission was in another county, as reported 
in 1 vol. Leach, page 142? Upon the principle that they, in each of those 
cases were made principals in tbe offence, and upon no other principle could 
they have there been tried. Upon what ground were they principals] Upon no 
other ground than that given to us by Foster and Chitty. The principle ne- 
cessity. Make them an accessary before the fiict and they would go unpunish 
ed. And why? because by the common law the accessary before the fact could 
not be punished until after the conviction of the principal. In all those cases 
the principals could not be punished because they were innocent agents, who 
were used to effect the object, and conviction could not be had ; and the contri- 
ver, the instigator, the accessary before the fact, would go unpunished, unless by 
the operation of the law they were mdide pi'incipals. 

Apply this principle to the case now under consideration; make the prisoner 
at the bar an accessary before the fact, and he goes unpunished, for two reasons. 
— First, the guilty or innocent agent that he employed to do this act, is not 
known; hence his conviction cannot be had, neither can his name be known so 
as to charge the prisoner as accessary to his guilt, (his conviction or apprehen- 
sion being rendered unnecessary by the statute of Kentucky.) 2d, Make him 
an accessary, and the staUUo of Kentucky requires him to be tried in the county 
where he feloniously contrived and procured tbe commission of the offence. 
Now, in the county of Brown and State of Ohio, where the prisoner contrived 
and procured the commission of the oflence, there is no punishment for his cri* 
minal contrivance, or for the offence of being accessary to the commission of the 
crime, and hence he, the prisoner, must go unpunished. For those reasons, and 
that the guilty might not go unpunished, by operation of law the prisoner is 
made principal m the offence. 

Then if I have established to the satisf?iction of the Court, that the offence 
has been committed within the county of Mason, and that the prisoner is ren- 
dered A principal ix\ that offence, either by the terms of the statute creating the 
offence, or by the operation of law, eo: necessitate, to promote the ends of public 
justice, it will require no eflort to show the Court that the jurisdiction attached 
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lo try the offender in the county where the ofTence was committcdv and that the 
venue was properly laid in the county , of Mason, 

That the venue should be laid in the county where the ofTence is actually com- 
mitted, when the party is & pri7icipal,nn(\ not in the county where the party ac- 
tually is at the time he commits the oflence, is proved by every authority that 
has been read, either by the prosecution or those in defence; and Hale, Hawkins, 
Foster, and Chitty, have all been read to prove this principle, but each party 
making a different application of the same principle. Hence, the cases that 
have been cited to prove this principle, come from both parties, and cannot bo 
controverted. It is sustained and. illustrated by cases too much in point, and too 
strong to be easily shaken. Such for instance, as when a party fires a gun from 
the land, and the shot takes effect and kills one on a vessel at sea, the venue 
should be laid in the Admiralty Court, for there the jurisdiction attaches; as also 
if one at sea fires a gun and the shot takes effect and kills a man on the land, in 
one of the counties of "England, the venue should be laid in the county where 
the death occured, for there the jurisdiction attaches; as also if one being in Ire- 
land, by means of an innocent agent, administers poison to a man in one of the 
counties of England, and the man dies, the venue should be laid in the county 
of England where ihe man died; for there the jurisdiction attaches to try the of- 
fence: as also, if one being in Scotland wites a lil)e!, and sends it to London, and 
procures it there to be published, the venue should be laid in Middlesex; for there 
the jurisdiction attaches to try the offender. 

How then are the gentlemen in defence to escape the conclusion — the prisoner 
at the bar is either ^principal in the offence, or an accessary befoae ihe fact y 
to the commission of the offence. Which is he? Is he an accessary? That 
presupposes a principal. Then, 7y//o is the principal? Is not an accessary before 
the fact, by the terms of the statute made a principal? If gentlemen answer, 
no, and contend that under this statute there can be offenders as accessary before 
the fact, distinct from the principals — then, I ask them, if by the operation of 
law, the accessary , under the circumstances of this case, is not made a pri?icipul 
m the offence; otherwise, I ask them, how can the prisoner at the bar, admitted 
to be an accessary to the crime, be punished? Would he not go entirely unpu- 
niished, if considered an accessary, and not a princ'jpall 

The gentlemen cannot escape; they will have to run counter to the authori- 
ties, as laid down by the elementary writers upon the common law of England, 
from the time of Matthew Hale down to the present, to serve their client. Either 
the common law of England is not the rule to guide us here, although it has 
been solemnly recognized and enacted as the law of this State by the legislatures 
of Kentucky and Virginia, the Slate from which we sprung — or else the princi- 
ples for which we have contended are the law of the land, and must control this case. 

But the gentlemen contend that the cases on which we rely, as sustaining the 
elementary principals, as contained in Chitty and Foster, are post-revolutionary 
cases, and of course are not authority here. I admit, that a portion of tho cases 
we have read, are such as described by the gentlemen; some of them are anti-re- 
volutionary. But were they all such as the gentlemen designate, yet would I 
contend that the highest tribunal in our State, the Court of Appeals quote them, 
»nd give them as authority illustrative of the principles of the common law. I 
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n'iVr tlu'tii lo ihc 4ih volufn? of Dimn's Reporly, pitges 11 '564, in \\hi(.'h tho 
Coui'L h;H (iU )l(Hl a lio.-i. I)!' l.as't' as illustrative uf llu; j.)riin'i[)les oi' llie 

cuiiiiiion law. But, wiTc ihn [)i incijiK'.s uf; given to us by llio ch?nieiilary writer^, 
surii authors a?? Hair, l'\)>li'r, ;\;i.l (.'hilty, uiisupportLul liy a single cast; by way of 
rctcroiu'i?, thrir uanu's w(>i;lii I;*.- a v arraiity lo us, tbat the i)i'itu'.ii)U's which tbiy 
havo given us, are tlu^ t!Ui! piiuciple.j of thu coniniou law, rtium.Uid upon the 
coniuion .sense ol' nniikind. and (ested bv the cxuerieiH'C o( ages — a\id ihi^v 
vvouid nut tile less be leu.jded, bi'cause ol' i.iie want of eases to sustain them. 

But. we have been told by tlie geiil'einen who o^H-n.ed this ilehatc on llic part 
(^r the p'isoner. that ihey eand not, wliat nii-^lit be the auihurities adduced frons 
the: elementary writers upon tlu; eoininoii law" fd" Ep.gland; they car(>d U'ot in 
wiiat nuinl;ets we nudtiplieii ihein, showing iIh' right ol" tiH> (Jourt to take juris- 
diction of tliiseasc. — with tb.eni it would weigli nolliing. And why? Because 
they co!ifend tb.at ilus ease has already been decided, and the action of the Su- 
preme (.'omt of the United States has already Iseen had upon this ([ucstion, 
when directly presented t(^ liiern, and tlu-y poij.t us to (he cnto of Aarvin llnrr. 
in which cliief .f ustice M.!rs!ta!l himself })lo^ide^!; when !li< y contend, tiuil t!;:.; 
illustrious Judge has decided the <[ucslion a'.i;aiiist us in this pro-ceution. I urn 
free to iultuit, that the autlioricy oi t'ual nao-.c bears greal weiulit wilii nie; thai 
when !u; has lirou'^lit ids dca- and disci imin:!ting iiund. lo 'J^e illustration of any 
princi{)!e, he has Ic;t tor those who Ihllow him. nothing, ^:l\e to adnurc t;>e just- 
ness i)l his perccntioiis. ?iie dciuonstralivo certai.uiy t»f his conclusions, and lliv 
overpowering man h of his mind.— Bt;;; t cuiUend tl-at the reliance that ihcura- 
tlemen have placed upon tiiat case, will ^^ns';d^l ihem in the Itour they wi'l 
most, n.ced. Fir.-t, I contend t'nat the (lue.^lion t'.iat is here raised, was noi de- 
cided in that case. But if it was, i cMntend th;it {'h.e autlterily of that ci-.r 
should not weiah lu-re. because liio laws iliat are in force ii'.re. :!nd nn.i.vi ronln l 
in this trial, were not in force amiliad no weiglu Sw the trial of Aaron Iv'jrr. \\ 
will be recollected by the Uourt. that the trial of Anron Burr was tor hiiih Uva- 
son against tlie Cnited Slates, under liie Con'^iitulhiij oi the rnited Slates nia: 
tlu- Acts of Congress. Bet it be remendu'red by liie (.'ourr also, that Congress 
had never recognized or adopicd the common law of EnnLmcB and that ilif" 
L'uited Stales as a Tederal t J...vernmen.t, had no co-nujcn law. Then the law 
under wdnch we ndy for t'lr <-onvictioii ol ilu.s pris-mrr, tb.e ronimon law. and 
the doctrine of constmrfi vi- presence that is tau'jijt by t!;e commoti law, and 
wliich we have arrayed a-ainst the prisot.er in tins cas-. w:,s r:ot recogni/nl a-^ 
the rule of action, or tlw lav.^ by dr.t (h>iin tb.at troai Aaron Burr. Iler.re. 1 
?ay that the case is not one, ovn if the ptin.-ip|,. was (i<vaded in that case. whel. 
would be analogous to the .me now under considerarion. o»el would not l-e autho- 
rity to govern the Court in this cunsr. Tia: Cotnt will discern, bv referring fe 
(he ist vol. Burr's 'iVial. p. n r/. that it i. there e.xpresslv stated in nr^unu-nt u■^ 
a fact not .lebateabte. that the ( -inted States, as a fcler'al government, b.ad i.u 
comnu.n law. Tins point, although one upon which tlun case uliimatrly turucJ. 
was noKlisputed by the opposite n,un<r|; and althon-h i.ot cxpresslv decid.d 
by the Court, was tar„|y adnn.ted. Thus then, the rampart of d. fbnce which 
Che gontlemen with such conllJence raised, and behind which ihev entrenched 
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(hcm?elves with such apparent hopo of safety — crnmblcs u\ fh(? iltst touch, arid 
will not lu?ar t!u; most cursory cxainiuation. 

But it ha.s liofii utl^c;!, that luulcrlho iuiiictnioiiv wliich lias hi en ro:;n(.1 by the 
Cram! .Inry, oiio containing a gTncral Hunt, cl;arf;i)ig the pi i.-!«)ii(M' \\\\\\ th«.* coni- 
i!U>siou of Lho ()t'i>ncc f'cncraily, in iho vvnnl-; in whii !i in wliiv-h it has bi'cii 
cTcalod hy tlio statute, ihu' tlic }.u•i^;ancr cainiot ho cwnxicki!,; al'.liough the (."ourt 
mnv bciicvo that the ])i-i-a-)ner> either hy t!io .statute or hy operation of law, is 
nv.ide [\ priitrlpa'. For they contetu] that l!ie nature of the proof against llic 
jnisouer, i)eing accessorial, the indictment should iiave truly alleged ilic fact 
us it transpired, and as it is pioved, allhonij;h hy the o[)eration of law iu? may 
ihorehy ho made a />ri/ici/.>af, aiid uKuic yuilly of tlie oUcnco. Yet they contend 
that tiie indictment sliould have staled tl'.e facts as [>roved; a consultation of au- 
thorities will sot at rest this . " I vol East. 124, 1*27, -'As all accomplices in trea- 
son, are [)rincipals, as much as those wdio do the act, there is nothing to remark 
of diiierencc between them in respect of tin? indictnient."' 

1st Hale, li3>^, "'i'iiough the receiver of a traitor, knowing it, he a piincipal 
tnitor, a»ul shall not Ik: said to he an accessary, yet the indictment must bo spe- 
cial of the receipt, and not general tliat he did tlio thing; which may be- other- 
wise, in case of one tiujt is a prociirer, counsellor, or conscnter." 

1st Hale, 23Sv ''Indictment of receipt must be special, otherwise in case of pro- 
curer, or counsellor," 

'i'hus it will be seen, that in treason the accessary before the fact, wdio by opera- 
tion of law is made a principal, may be convicted under an indictment charging 
hini generally with the commission of the oirence. The case is in point, it is 
believed. But the ingenious gentlemen who have opened this defence, have con- 
tended, and it will no doubt be urged with great eiTect liy the talented gentleman 
who is to follow me, that even admitting the common law^ doctrine of construc- 
tive presence, and admittitig that tlie common law if enforced, would by operation 
of law make the prisoner a principal in this crime, and thus attach the jurisdic- 
tion to try the olK'ncc, t.i) the C.)urt that now^ has the same under consideration, 
—vet do they contend that Kentucky, when she adopted tlic common law, only 
adojjted so much thereof as was not in opposition to llie law^-; of Kentucky, and 
as was not repugnant to tlie Constitution and the pure institutions of our coun- 
try. They further conteml, that the adoption of the principles for which we 
contend, would be at war with tlie princi[>lcs of our government, and at war 
wiiluho princi[)ics of state rights as recognized b.y tlie re.-^olutions of Kentucky 
in 1798. To this we re|)ly, th.it the principles for which wc contend, are not 
new; they are as old as the principles of the cornmor, law, and have stood the 
test of "scrutiny of talents a'.id of tiiue.'' 'i'hey are not novel in this country, 
for they have been recognized from one extreme of the conlinent to the other. 
We find .Uislices ]\irker and Sedjewiek enforcing tlicm iu iMassachusetts, and 
wo I Mid r.iviugston incorporating them into the codo of Loui-iana; and that too, 
to an extent uieater than they have been pre -sed in the j>roseeu!ion of this case 
against the prisoner at liu- bar. 'i'hey are no! at war \vi;!itlie in.5:.!itji{i,>ns of our 
common country; or w!iy tio we see the son-; of the puritans in Massaclnisells, 
that free and hapj.»y people in whose bosoms the torch of liberty first Idazcd and 
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burnod, enforcing them; or why do we sue the chivalry of the South adopting 
them, prompted hy liivingston, than whom a purer patriot never lived, and whose 
varied acquirementK, exalted talents and stupendous legal attainments, have shed 
a histro upon the American har. Thoy cannot beat war with the institutions of 
our country nor with our principles of stale rights, because of the beneficent ef- 
fects their adoption will produce upon the well being of our confederated repub- 
lic. Turn this prisoner loose and let him go at large, averring the participation 
that he has had in this transaction, and yet from the impotency of our laws let 
him go unpunished, and who shall say what will be the clU'cls that it will pro- 
duced Will it not embolden the confederates of this prisoner, who already hang 
upon our Northern border like a dark and threatening thunder-cloud, surcharged 
with an element which bodes more of evil to us than the whirlwind's fury, or the 
electric-shock. — Will it not embolden them to greater daring and to darker deeds? 
Sir, it will require no soothsayer to foretell in what it will ultimately eud. It will 
end in that catastrophe, to which Vatte! in his Law of Nations, says all commu- 
nities in which such principles do not prevail, tend — **in bloodshed, anarchy, and 
ruin. 

Sir, can it be expected, will it be permitted, that the abolitionists may ever rob 
us, and that Kent'uckians will ever bear, when there is no law to protect and no 
law to punish'/ Is there no fear that tliey may bear until there is no virtue in 
forbearance] This is not the picture of a heated imagination. Every mail — nay, 
every wind that comes to us, brings us the evidence of our danger, and our help- 
lessness. Even now I had placed in my hands, by a gentleman, the Warsaw 
Gazette, a paper published in a little village a few counties below us, containing 
an account of the detection of a conspiracy of the abolitionists of Ohio, to rob 
them of their slaves in that neighborliood, (here Mr. Payne read the paragraph 
from the Warsaw Gazette.) So it will be seen that stern, undoubted facts press 
themselves home upon us, as to the truth of the evil that exists, and which it is 
to be hoped, the adoption of the princi)){es for which we contend, may tend to 
avert. Let it be knoiyi)$''b"y the determination, of this case, that those who aid 
and assist our' slaves to escape from us m Kentucky, either by themselves or 
agents, are amenable to our laws, and may be punished here, in the county where 
the offence is committed. Will it not deter persons from the commission of the 
crime,— will it not give security and permanency to our property, and will it not, 
far more than all else, tend to lessen the danger that exists, of that fearful colli- 
sion that must take place between two hostile parties arrayed against each other, 
the one impelled onward by bigoted fanaticism, the other smarting undei a sense 
of infamy and of wrong, committed by the inst, upon his rights and upon his 
property] If the enforcing of the j)riiiciplos of the common law, as we have 
contended for them, will tend to lessen the danger of such a catastrophe, then the 
adoption of them by the legislatures of Kentucky and Virginia was not at war 
with the institutions of our country, nor wiih the best interests of society. 

I thank the Court for its kind attention, ron.^cious at the same time that the 
rights of the prisoner at the bar will' bo j^rotoctcd, the Constitution and laws of 
our State will be eiif;icod, and tlie honor of our State, and the well being and 
happiness of Society, so far as the same is involved in this case, will be safe in 
its hands. Without recapitulation I will rest the argument. 



speech of Joh)i Chainben^. 



Speech of John Chambers. 

John Chambkiis said his attention was well nigh worn out— he could alsa 
sympathize with the Court, whose patience had been so severely tried. No man 
could sit and listen for five successive days to discussion, however able and inter- 
esting, without being oppressed in mind as well as body — he knew it by experi- 
ence. He would therefore, in regard for the Court, be as brief as his duty to his 
client would permit. He knew the Court was anxious that all should be heard ; 
he knew the Court would do justice if the '^Heavens /'-'//." He had listened to 
the speeches of four counsel for the prosecution, which he had never done before: 
it was permitted by the Court, and he was truly glad. They had treated the 
case with gravity; and he thought its natnre,of all others, required the most serious 
deliberation. The question involved, was important to Kentucky, to Ohio — to 
the Union. Abolitionists, he could speak of but with disgust; he knew they were 
fanatics, and a deluded set of men : though their convictions might be honesty 
they were all led estray. The prosecutors had said Kentucky was gallant and 
chivalrous, that her sons would rush to the border strife with alacrity, determined 
to defend their rights or die. He admitted it, but thought the remarks ill-timed 
and uncalled for. He and the Court knew well the chivalry of Kentucky; they 
had watched her almost from her infancy; their blood had been cooled down by 
age, and they could rightly deliberate on the consequences of war and border 
strife; they knew that no small thing could drive Kentucky to it. She had her 
government from such men as never lived before, and mayhap never would again, 
and he hoped her chivalry would not endanger it gratuitously. If war must 
come, he prayed to God she would act on the defensive. Kentucky should first 
admonish them to stay their unholy hand ; she should not threaten, but tell them 
all she asked was a fulfilment of the Federal contract — an obedience to the laws 
of God. He knew they were deluded, and should be told so. If not deluded, 
they were knaves. There are men found in this unholy business, destroying 
the fairest government on earth, some sworn to support it; .if patriotism could 
not bind them to their oath, religion should; they , have contracted it through 
their representatives, and if not bound thus, they should be by morality.^ He 
said they were all brothers of the same confederation, and so should act. The 
peculiar features of the government should tell them to stop. Let her not fall 
as other republics had fallen^ whew the laughter peal of exulting monarch* 
was the requiem that sang them to rest. But how long before civil war shall 
come? If he were permited to judge from the tone of the gentlemen prosecutors, 
he would say, not long; the scene would soon commence. Such, however, was 
not his deliberate conviction. If come it must, he trusted in God he would first 
be in his grave; he would rather leave the world than be a witness to the strife. 
The people of Ohio are our brothers, their blood has commingled with our own: 
can a few fanatics drive us to the fight 1 Those who talk so vauntingly of war, 
he thought had not felt its pleasures; the attorney for the commonwealth, who 
had spoken of it so often and loudly, would go to battle with his wonted chivalry; 
he knew his blows would bedirected with the rest. A government that prated of 
iti chivalry, and sought a warfare when it could bo avoided, wa« uni»tabl«, an<f 
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its (all sooner or later Cfrlain. He acted in other capacities wIumi this question 
was agitated ; had seen cxf;iteiiif^nt in other places, and like the [jrosecutors, had 
acted indiscreetly. Free stales thought we hoastcd of our chivalry but to intimi- 
date them, to drive them from tlieir purposes. The present ease had created 
nnsual excitement; paragraph aiter paragrai)h was elicited from the presses on 
either side of the Ohio; it had even entered into the spirit of the elections. 
Mahan was demanded of the Governor of Ohio as a fugitive from justice, he was 
chari^^ed with having committed a crime within the county of Mason — a fact 
now conceded by all to be untrue. Here was fraud. [Mr. C. here reud to the 
Court the section of the Constitution of the U. S. regulating the demand law.] 
It was coticeded by all, tliat he did not tlee from this state : then how came he 
here'? 'J'he Constitution docs not recognize the right of one state to extend her 
iurisdiction over the limits of another state; no man couUl say it did. Fugitives 
from justice were otherwise piividcd for by the demand law. The prisoner is 
here in fraud of the Constitution of the United iStatcs: who is guilty of 
that fiaud*? Not Mahan — not Ohio, — it was brought about by the misconception 
of the Grand .lury; it was a mistake which men not acquainted with law might 
easily have fallen into. But Mahan is here. The opinion is now rife in Ohio 
tliat if he was not punished by the laws of the land lie would be subjected to 
summary justice. He vvouM here on behalf the prisoner, acknowledge the cour- 
tesy of the oflicers in whose hands he had been connnitted — they acted as Kcii- 
tuckians should and he hoped would ever act. He w^(Hild asssure tlse citizens of 
Ohio that this was not the country of mobs and blackguards. "Twas iiis boa.st 
that the supremacy of the laws had never been interru[)ied. Kcnluckians would 
not wantonly oppress a man who was unable to help himself. The prisomr 
liimself was convinced of this; he had been treated kindly. There were a class of 
beings who prowled ; bout with the slaves for whiskey, bread and meat, <S:c., ami 
rendered them uneasy and excited them to insurrection — they were debased l.ie- 
iow the character of men — they deserved no man's kindness — they were a 
nuisance to society. He knew Mahan if acquitted could go his way in peace — 
he was safe from all but b'ackguards. No true Kentuckian but would treat him 
kindly — he trusted he said nothing but met a hearty response in all who 
heard hira. 

Fe was astonished at the numerous authorities the gentlemen iiad introduced 
to prove a legal and constitutional right to try him; — he was perhaps boutid in 
courtesy to notice some of them. The crime he was charged with was odious 
and calculated to alarm the people. The odium of the crime, the alarm of the 
public mind could not influence him when he knew he was acting in his prol'es- 
sional duty.. It w^)uld sul^ject him to great morlilkation, if he could for a mo- 
ment believe the court would not act also, irrespective of the i)ublic mind. He 
iionU'^n^ pin: A)iugip inaaS qiiAV osco oqi pDit5.3Ji puq i.mo.) oipt A^ou7^ o) pno.u.I spav 
sa much as any Court could have done, and he was delighted to know- that Maimn 
appreciated it. The prisoner hae great faith in Kentncky, lie was advocated and 
defended by Kentucky counsel — was tried by a Kentucky .ludge and Juiy. It 
was true, Ohio had her representative here, but he was not here by the procure- 
ment of the prisoner. He felt as did his counsel, that idle declamations and 
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rt\i(liiinr upvvsprijici-s -if I III' ox<'itiri.i; lUitilin, )i\vro (iik..;!! nis tif ;il.s;tr;\rt mows, 

wf'ir not nt'(i!t;iii|c in tlip ai!;Ministi;Hion nf j(i>'lici\ 'j'ho pi i.- l>ll^>l was not to 
thu.s burthened wiili the lault of oIIum's; lie wa^ ashamed that prosecuJiuri 
would resort lo this: the prisoner was as much enlitUMl to proteetion IVum the 
coniinon wealth as from him, and therefore they shoidd not oppress him unneces- 
sariiy. The prosecution have insisted that. ti\o jury should he the judge of 
the law and the facts — and had ahnost tluvatened the judge if he wrested it from 
the jury; they expressed great confidence in the jury as well as the court. lie 
also could Irubt them. He would like to see the Virginia blood of the court 
aroused — ho knew he was regardless of iiienaces. He could also trust to the 
jury, for, with a single excej)tion he liad known them from cliildhood. He was 
astonished and alarmed at the independence of the prosecutc^rs who had dared to 
advise the judge to his safest course. Did they mistrust the learning of the C(Hn-t; 
they protested not: — they conjured up too many alarming topics, too many scare- 
crows as he knew the termination vvould prove. 

The evidence is insuiHcient to sustain the indictment, because it charges the 
prisoner with the commirosion of a crime wiihin the boumls of the county of Ma- 
sun. There is no evidence teiiding to show he hud ever been here. This court 
can have no jurisdiction over a man that was never in tiie slate. The gentlemen 
have sough; lo place hini in the hands of the jury, thai they might cunvicihitn 
iiy constructive presence; ho knew of no such ai)surdity in tho law. 'i'hough ihe 
statute of 1830, creating this oHence had not specilled upon its face, w ho should 
lie principal and who accessary, yet the conunon law Iiad so defined ihem in it. 
\^ e have many statutes creaiiug oirences,without specifying the degrees of guilt: 
il is left to the common law. Will the gentlemen deny therr. are acccs.>-a;ifs to 
iiui rdcr'l 

But gentlemen urge tliat as the evidence has gone to ihe jury, it cou'd not be 
wiilulrawn froui the court, lit.wever ilU-gal. Sui)posc prosecutors had [jroduccd 
evidence that prisoner had sfolm a horse, would they d.Miy the r.ght of thcjudge 
to instruct tlu; jury to disr<-g trd it I Evidence having found its wav to the jurv, 
lln-ough the neglect of counsel, could always he withdrawn i^y the ju.d^e if illegal. 
The court would scout at any other ith-a, for he knew his duly too wrll. Tiu* 
court was the oigan of the law; it had ever been so, both in eriminal and civil 
i-ases; however gentlciorn may draw the dislioction, he hoin-d il would he so 
here, h was not only the. powi-r of the court to givt.- tio- law, hm it was his 
duty. 

'Saturday morning. Mr. Chambers resumed. lio would hasten t., dispose of 
the preliminary discussion; lie wished to progn^ss wiih rh.c lcg:d groun.ls the pros- 
ecution had spurned u ith so much ingenuity. Slate rii;his was a political name, 
he had never scon il enter into a legal tribunal l>efore. lie was no nuililier, he 
held no sucdi doctrin(>: when it was a (juesticm as i(; the sovereign pDwer of a 
state, he was then a state ri-hls man: each state witliin iis ow n limils i- sovereign 
•'uitl cannot l)c iMlVin'ie.I Ny anoiher. It is a fundanienlai princintd of political 
hiw, and is self evi.ieot to all. Kentucky has no jcoi.Ji/ ti,,n in Ohi... thoutih 
citizens oli'ciid oui law. Our courts have so fret,ueotly decided. lU- thought 

the cttmistd tor tiie piosci'ut it.n stood in his place, |];ev v. i.niij li.n c [[^n same 
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opinion as himself, but they were influenced by deliberate conviction. The gen- 
tlemen called to their aid the National Law,- it was foreign to the subject : the 
constitution of the United States superseded it, and regulated our actions in its 
stcatl. It had settled the obligations of states; they were not like nations influ- 
enced by the national law. It would be better to let the guilty escape than travel 
without the pale of the constitution. He was astonished at the u?c the prosecution 
had made of the demand law; they had distorted itfrom its intended operation; he 
understood it diflcrently. The constitution of the United States provided the de- 
mand law, and the legislation of the respective states, could not alter, enlarge, 
or abridge it. 

Blackstone was read by Mr. Chambers, to explain the diflference between 
principal and accessary. They were defined that the accused might know how 
to defend himself. The venue was a matter of substance; if the prisoner was 
unacquainted with the venue, how could he properly defend himself? Though 
the statute of 1830 admits of principal and accessary because not specified upon 
its face to the contrary, yet this court cannot enquire into the degree of the pris- 
oner's guilt; there was no crime proved to have been committed by the prisoner 
within the jurisdiction of Kentucky. The counsel wish to bring him here by 
constructive presence, because of the chain extending from Kentucky to Canada, 
of which the prisoner is a link. Mr. Rock was the only witness that proved that 
fact; hence he thought the chain was not rightly connected. The false preten- 
ces made use of to obtain the confessions of the prisoner, the keeping of the 
money which he was not entitled to — acting as the tool and catspaw of another, 
convinced him that he was an interested witness. But what does his evidence 
amount to? That fifteen negroes had passed through the prisoner's hands within 
a month — that two of them belonged to Greathouse. It matters not what num- 
ber passed through, there was no obligation upon prisoner to seize them and send 
them back. The statute of Ohio read so sneeringly by Mr. Payne, showed that she 
acknowledged and respected our rights. When that statute passed, matters had 
not gone so far. Ohio, he trusted, would hereafter provide an exemplary punish- 
ment. The evidence did not prove a connection that would make the prisoner 
guilty here; his confession amounted to nothing more than that "a colored friend 
sent him all he could; and that there was a line of friends who paid their passage 
to Canada;" this is all that aided the imagination of Greathouse, in framing the 
terrible chain. There was no ground to believe the chain was formed at the in- 
stigation of the prisoner. Admit the honesty of Mr. Rock, that he did not filch, 
from his neighbor, that he was not the catspaw and tool of another man — give his 
evidence the fullest credence, and there is nothing that will sustain the indictment. 
The lex loci should alone operate on the prisoner; the finnids, be they where 
they may, though guilty and concerned alike, do not make him amenable to any 
law but his own. Take it for granted, that the Maysviilc barlier was in concert 
with the prisoner— that he was bound by the prisoner to send all the slaves he 
could to Ohio; he is not guilty by the common law. The constitution also meets 
the defence at every point to which they have turned : it provides that in all 
criminal prosecutions, the accused shall be tried in that state where the crime was 
committed, by an impartial jury of the vicinage, and shall be informed of the na- 
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ture of the charge. The prisoner is not in the stnte wliere lie conimiltRtl the of- 
fence, where witnesses who knew most of all otheis about his transactions, can 
bo confronted by him. 

It is conceded Mahan never had been Kentucky, yet ihcy bring him here by 
constructive presence. He could not commit an oflence without being here 
against our laws, so as to give us jurisdiction, yet he is to be construed from one 
spot to another, to suit the prosecution. The defence have urged that a trial 
should be where the crime was consummated. Was the crime consunnnated in 
Kentuckyl In the case put by the defence, of a man shooting from the oppo- 
site side of the Ohio river, and killing a man in Kentucky; the oflence he ad- 
mitted was consummated in this state and jurisdiction was attached here. The 
case of the Irish libeller had been frequently alluded to by the prosecution, but 
he was astonished at the idea they intended to inculcate. The publication was 
the offence, not the writing; where the publication was made, there the oflender 
was triable, though 100 miles distant. This also applied to the poisoning case; 
they were as guilty as if they had actually printed the letter, or shovelled down 
the poison with their own hands; when the oflence was committed, then did the 
jurisdiction attach. There were some authorities he would trouble himself to ad- 
vert to: ist, Chitty, as read by the defence, was covered by his preceding grounds: 
the Constitution was the power to look to. Gentlemen had harped upon the 
doctrine of necessity and public good. This was the law of tyrants. Foster 
spoke of no necessity which could possibly arise here. Foster lived in the age 
of barbarism, and he never laid his hand upon his work without shuddering, but 
even his principles did not here apply. Gentlemen had wantonly attacked the 
Constitution; had asked what it would be worthl He answered more than the 
combined blood in their veins — more than their heads, more than the diadem of 
kings; it was blasphemy to ask its w^orth — it had no price. Mr. M'Clung had 
argued the question with great ingenuity; his failure was also great; he did not 
argue the guilt of the prisoner, but the possibility of our transgressing our laws 
without being actually present: he insisted he was here by construction of law, 
he was not here again by the Constitution: he urged the application of the 
Irish libeller — the case of poisoning — the West India case also, as reported in 
Espinasse is cited; the false returns even received in London; the crime was 
commenced, and consummated within the jurisdiction of the realm; the crime 
Was committed in London, where false returns were received. Thence the juris- 
diction attached to London. Taylor's reports declared that the legislature could 
give no jurisdiction over a crime committed in another state, because of the Con- 
stitution of the United States. The opinion of Justice Sedgwick had been intro- 
duced, which overleaped the Constitution of the United States; but he would 
read a decision of the Supreme Court of Nev/ York, to answer as a set-off. 

Saturday evening. Mr. Taylor said, he wished nothing but stern and un- 
compromising justice, and the protection of the citizens, and property of the cit- 
izens of the State of Kentucky. 'X'hc citizens of Ohio claim the same protection, 
the same rights, and were equally entitled to the same privileges. They thought 
their laws sufficient to govern their own citizens, without the intervention of 
laws not their own. Suppose a citizen of Kentucky had offended the laws of 
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Ohio, in a siinilsir in uuvr, wniiM l.hf. goiillDnnTi coiicc(|i3 iho juri^nliclioii of 
Ohiol 'I'lipy wurc clirnniii'.; nuir*^ limn llicy would iillow; i|. svas c.n-ryixg the 
war into Africa,, 'i'lic siiini'- conslruclivc evidence would lake the K<.M»tuekiiui 
into Ohio. 

Taylor had disclaimed that, our laws sicn relied into the territory of Ohio; he 
thought the disclaiuiier was founded in chicanery and a technical .suhllet.y: the 
oflencc was charged against the prisoner, who had not heen here for twenty 
years; he could not understand sucli a disclaimer. He (Taylor) had quoted the 
opinion of Tucker to prove that treason could he comniilted against a state, and 
supposed an armed ibrce on ttie oppositite side of the Ohio river, hatlering down 
MaysviliC'. This was inap[)licahle, hecauso they, being citizens of Ohio, owing no 
'allegiance to Kentucky, could tiiereforc commit no traitorous act: our remedy 
in this case would he resort to arms. He had offered to the jury another sup- 
positions case to excite prejudice. That any citi/cn of Ohio could excite our 
slaves to insurrection; that they could write over, and in the very ruins of their 
guilt, taunt us with being without our jurisdiction, and beyond the reach of our 
law; he answered they were punishable oidy by a resort to arms, in the event of 
a refusal on the part of Ohio to deliver them up to justice. He (Taylor) had 
quoted Vattcl to prove that Governor Marcy was justifiable in surrendering the 
]3ainbers. They were discharged under writ of habeas corpus, by the courts of 
New Yojk, who decided that Governor Marcy had no right to deliver them up; 
that it was the sole right of the Prc^itlentuf the United States, on whom the de- 
mand should be made. War had been alluded to by that gentleman, he had 
spoken of it lightly: it is probable that if war did come, that gentleman himself 
would be a combatant; he knew he had relations in Ohio, and they might be tlie 
first he would meet in a deadly conflict. Ho begged gentlemen to cease usin^ 
such language, it was a great incentive to ICentuckians to seek such a strife as 
their remedy: he hoj)ed they would use no provocations to bring ii; about picma- 
turely. If it must come, he knew Kentucky would not prove recreant to her 
best interests; for she had brave sons lo delbnd tliem. The opinion of Chief 
.lusticc Marsliall had been fV(!qucntly alluded to; he knew the court understood 
it, and he would not read it again, sulfice it to say, lliat on every page of Mar- 
shall's opinions he had maintained the right of a triab by jury of the vicinage, 
where the person of the criminal was guaranteed by the Constitution of the 
United States; he decided tiiaf. there was agreat diil'cieuce between the. eonnnis- 
sion of a crime in person and by anoiher. that if an overt act had been proved, 
the accused was only liable in the state where the act was connniUed. 

The Attorney for the (^omnionweallh had a>)j)ealcd to the passions of the l>y- 
standers. and said, "that he argued nothing for th;' settled principles of the law;" 
these remarks however unfounded, were cah-ulnted to outrage the rights of flie 
prisoner; no man should thus throw his influence to the jury, it was unjnslifiahie 
it was wrong. He had read a Warsaw pap'-r, dt^veloping a plot of the abolition- 
ists to run olVthe negro(is in l^oone, county. For the character of the common- 
wealth attorney— for the lair name of Kentucky, he hoped those who would re- 
port this case would omit to noiice this act of the gentleman; it was not credita- 
ble to Kentucky jurisiu-utlence; it was an ap])eai to the judge, who though learned 
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ill tlic liiw, wwr but a iiian; it wwm the lot of iuimanily to sliuddtT iit crimo, it 
was possible tlinl its Lletaiis uiigbt excite the passions of every man; none were, 
without its roach. The Court liad before alluiled to the fevered state of the 
liubHc miud in a manner creditable to iii.s head and heart. Marshall was de- 
nounced by the uewspapern in a high state of pulilic excitement, as a conspirator 
with Burr; his opinions were now approved by incorporation in the jurisprud- 
ence of American law; calumny has long since ceased to reach him. 'i'he Court 
is a mere mortal, and should not sailer himself to be thus appealed to. Mr. Payne 
has declared that the prisoner sal there a felon, tliis was also wrong; it was as 
l.nul as reading the Warsaw pa])cr — it was a work of sup-erorogatiou — it was in- 
jurious to the [)risoiu.'.r; and he was certain that such vehement declarations of the 
prisoner's guilt would not increase the gentlemen's pleasant rcllections, Mr. 
Payne has complained rnost bitterly of being placed in a false position; that 
though attorney for the commonwealth, he had no right to conclude this argu- 
ment; it was a position he had often occupied when attorney for the common- 
wealth; it was a position that must occur in all descriptions of cases. He had 
the afiirmativc, hence he had the right to conclude the argument. He said that 
if the evidence was withdrawn from the jury, the (Jourt would estaljlish a dan- 
gerous precedent, and strike at the root of a trial by jury. He evidently distrust- 
ed the Court. He wished to place the prisoner in the hands of the jury, to ope- 
rate upon their feelings, and convict the prisoner by illegal evidence. The Court 
had a right to explain the law; it was his duty, and he hoped he would do it. 
If the Court had no right to exclude evidence, all romance that found its way 
to the jury would remain. Mr. l^ayne asked the ('ourt what altitude he would 
be placed in if the jury found contrary to his instructions, and he should rise up 
to maintain it; this was a threat to the Court; he was astonished the Court 
had permitted it: the gentleman's anxiety to convict the prisoner had led him 
headlong into a course that hc^ would assuredly regret. Suppose the prisoner 
was already convicted by the laws of Ohio, under the statute which Mr. Payne 
had read with such apparent scorn, he could not plead a former conviction, be- 
cause this Courtis not bound to know the transaction of the courts of Ohio, the 
Court here would not be bound to regard it. The Court had uttered a senti- 
ment that did honor to the magnanimity and dignity of the bench upon which he 
sat. If he remain true to his country and to himself, he had no fears for the 
result. 

When Mr. Chambers coiiclutlcd, the Jtidge ?aid he would de- 
liver his written opinion on Monday morning. Until which time, 
the Court adjourned. 

On Monday morning the Court delivered the following opinion, 
to wit: 

OPINION OF THE COURT. 

The deep interest which a crow^,]ed house for iIk; lust five days bespeaks, has 
influenced mo to give the law according to the best of my judgment, in writings 
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that it may not be represented or misuntlerstood. Perhaps no question was ever 
more ably discussed in this court-house, than the one now under consideration. 
An array of talent, a ' dec^rec of eloquence, and a depth of research, highly cre- 
ditable to the bar, have been displayed, and have aided mo in coming to a con- 
elusion, whether just or unjust, this jury, my countrymen, and posterity must de- 
termine. It is: that ihe prisoner has not violated the law of Kentucky, unless 
"he aided and assisted the slave in making his escape from the owner and pos- 
sessor her», to another state or foreign country," personally. The crime must 
have been committed here, in Kentucky, to give this Court jurisdiction. It is so 
stated in the indictment, and must be proved as stated. No after act will do. 
No aid and assistance given out of this State, will do, unless he was near enough, 
at the time the escape was efleclcd, to receive information personally, and aid 
in case of alarm, by previous arrangement. But if near enough, at the time the 
escape was effected here, to aid in case of alarm or danger, by agreement, he 
might be said to aid and assist the slave to escape from his master in Kentucky, 
to another state, 

I am not impugning the law in force ever since the reign of Edward VI,, or 
the common law, that for murder, arson, poisoning, and other felmies, commit- 
ted here, by one in another county, the offence may not be tried and punished 
here, and I shall, for the purpose of this opinion, treat adjoining sister states 
precisely as I would adjoining counties in this State, without any parade of learn- 
ing to prove their independence and sovereignty, except for the purposes men- 
tioned in the Constitution, Am I deciding against any of the common law con- 
structions upon statutes concerning principal and accessary? What is an ac" 
cessary? Much has been said in argument, and it may not be amiss to answer, 
that some statutes use the word accessary singly, without any other description 
of the offence. Others have the words abetment, procurement, helping, main- 
taining, and counselling, or aiders, abettors, procurers, and counsellors. Some 
statutes describe ofTences by the words command, counsel, hire. Another calls 
offenders procurers or accessaries. One having used the words comfort, aid, 
abet, assist or counsel, hire or command, immediately after, in describing the 
same offence in another case, uses the words counsel, hire, or command only. 
One statute calls them counsellors or contrivers of felonies; and many others 
use the words counsellors, aiders, and abettors. From the different modes of ex- 
pression, all plainly descriptive of the same offences, I think one may safely con- 
clude, says Mr. Justice Foster, that in the construction of statutes, which oust 
clergy in the case of accomplices, we are not to be governed by the bare sound, 
but by the true legal import of the words; and, also, that every person who 
comes within the description of these statutes, various as they are in point of 
expression, is, in the judgment of the legislature, an accessary before the fact. 

Sir Edward Coke says, that the accessary after the fact, is one who receives a 
felon knowingly, and conceals his offence, and aids him that he be not known 
Yet, one who received stolen goods, known to be stolen, from one that had stolen 
them, was not adjudged a felon, an accessary, unless he also received the thief, 
before our statute of 19th Dec, 1801. 

What shall I make of this in the opinion I am about to render? Why was 
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so much saiJ about principal and accxs.saY}/ in iirguniontl and sucli Ciirnestnoss 
displayed in endeavoring to prove that all persons enyTK^ed in contributing to the 
establishment of a chain of posts, or houses of refuge, from this post to Canada, 
for giving aid and assisUmce lo slaves, and for the employment of agents here 
to facilitate their escape from their master.^, come wiihin (he statute under con- 
sideration, and could he tried and punished hete, although ihey never had been 
within four hundred miles of our border] It was because they were principals 
or accessaries. It was at all events nicctiiig the question in a proper spirit: and 
I thank the gentldinan for their boldness, for it has produced the n)ost earnest en- 
quiry with me; yet the result is the same that I before expressed, that the person 
aiding and assisting a slave to escape fiom his master or owner, to another state 
or foreign country, must he pcrsouai/i/ here, or near enough to receive informa- 
tion personally, and afford pcvmnal aid and assifftdnco in case of alarm or dan- 
ger. But if an accessary, all admit that be must be tried where he became ac- 
cessary. 

All this doctrine, though it may be applicable to slai'c-sfi'a/ing', cannot, in tlic 
judgment of the Court, be worthy of further consideration in this case. No sta- 
tute was ever made, or ever will be made, to prevent persons from aiding and 
assisting property to escape, and therefore we can receive no lig?it from the Bri- 
tish courts on the subject of aiding and assisting slaves to escape. For notwith- 
standing we feel proud of our character as slaveholders, from the humanity anJ 
kindness with which we treat our slaves, we nevertheless admit we claim and 
hold them as property, as goods and chattels. 

In slave stealing, or any other kind of larceny, the thief as well as the acces- 
sary, is moved and seduced by the love of gain. Can we say this of al) whose 
mistaken zeal has induced them to give their money and means to establish a 
chain of posts or houses of refuge, from Kentucky to Canada — to send out pro- 
claimers to infuse their doctrines along our frontier — or agents to give informa- 
tion of the ease with which slaves can make their way to Canada? Would wc 
not thereby include many of our best, though I conceive deluded men, from 
iMassachusetts to Mississippi, whose zeal proves the sincerity with which they 
endeavor to sustain what they believe to be "the holiest cause that tongue oj 
sword of mortal ever lost or gained" — the freedom of all mankind? While I 
deprecate their course, and fear its consequences, I am not willing to call them 
felons; but to attribute it to a higher and nobler motive than sordid gain. 

I come back to the statue. Have they aided and assisted slaves to escape from 
their masters here, by the dissemination of their principles and the contributions 
for the chain of posts for the protection of slaves, reaching from Kentucky to 
Canada, of all or any slaves their agents may be able to secure or run away 
from their masters in Kentucky? Will the statute of Kentucky reach them? 
Are they subject to the criminal law in Kentucky, if never within five hundred 
niilesof its borders? Would the Governor of Kentucky, a distinguished lawyer 
and statesman, who has worn the judicial robe of the highest court in the land, 
with honor to himself and his country, have demanded the prisoner of the Gov- 
ernor of Ohio, without the statement upon the records of our court, that the 
prisoner committed the crime at Mason county, Kentucky— without being satis- 
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lied thai he fled from justice] And would the Governor of Ohio without such 
jstatement, have surrendered him] But this by the way, for if the prisoner com- 
mitted the crime, and is before us by force, or happened here by choice, we have 
a right to try him. 

Gentlemen argue that, no matter where he lived, if he was one of the conspi- 
rators, and did aid and assist even at the distance of four hundred miles from 
Kentucky — nay, if within the British dominions, and the comity of nations 
caused him to be surrendered — we have a right to try him. 'IMiis, however, is 
not recognized as the law in this case. 

The distinction between larceny or stealing of a slave, and aiding or assisting 
a slave to get away from his master in this slate to another, merits further no- 
tice. The first is influenced by the basest motives — the other through mistaken 
philanthropy. The persons engaged in the latter, address themselves to the pul- 
sions and prejudices^ ah! and reason too, of reasonable beings, by writings and 
by speeches, which however much we may deplore, we cannot punish, unless 
done within our jurisdiction. Has not the dixTercncc between slave stealing or 
larceny in general, and aiding and assisting slaves to get away from their own- 
ers, owing to their intelligence, reason and common sense, never produced doubts 
upon the minds of gentlemen, whether the law, so much relied upon, is applica- 
ble to this case] 

. It is argued, that because judges tried and imprisoned juries for finding con- 
trary to their directions, in by-gone days — a practice condemned two hundred 
years before Blackslone wrote, as tyrannical and contrary to the laws of Eng- 
land — that I dare not now, upon the prisoner's request, signify my opinion of 
the law^, without even touching the facts. I know, as Sir iVlatthew iiale well 
observes, it would be a most unhappy case for the judge himself, if the prisoner's 
fate depended upon his directions: unhappily also for the prisoner, for if the 
judge's opinion must rule the verdict, the trial by jury wou!J be useless. Yet, 
he adds, that in many instances, where contrary to evidence, the jury have found 
the prisoner guilty, their verdict has been mercifully set aside, and a new trial 
granted by the judge. 'J'he practice in both England and the United States im- 
poses upon the judge the duty of declaring the law upon request. It is his pcca- 
iiar province to decide upon the admissibility of testimony as oifered, if objected 
to — or to exclude it in part or in whole, after being heard by the jury. And be- 
cause the judge sometimes admits illegal testimony, which produces an effect 
prejudicial to the prisoner, he sets aside the verdict and giants a new trial. If 
he errs, it is in the direct discharge of jutlicial functions, and in nine cases out 
of ten, on mercy's side. Atid thougli no bill of e.xcepiions can avail anything, 
this jury very well know, and if they do not, I now tell them, that they arc 
judges of the law and facts both, and may disregard this oj)lninn if they choose. 
Can this be interfering with ihc ancient mode of trial by jury] Docs it not re- 
main sacred and inviolate] But in prosecutions for libef.s— even fox libels, the 
jury should have aright to determine the /(iw and the facts, under the direction 
of the court, as in other cases — yes. as in other cases; and the tuutu may be 
given in evidence. 'J'his produces the change in which we ])iidc. 'J'hc THUTir 
may be given in evidence, and the jury shall not only find £-uilti/ or not guilty, 
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but. shall lix lliR purtishment, by way of ilarnai^es or imprisonment, for the publi- 
cation of falsehoods. 'VhU is what is inoant by their right to determine the tow 
and facts, under tlie direction of the court, as in other case?. The other vrcctiou 
cited secures a speedy puidic trial by an impartial jury of the vicinage; and de- 
clares that no person shall be deprived of b.is life, liberty, or pioperty, unless by 
the judgment of his peers and the law of the land. 

I am among the last that would part with any one of thef?e principles. They 
areas dear to me as the apple of the eye. But shall I sit here, and for fear of 
interfering with the right of trial by jury, refuse my advice when asked by the 
accused — when that advice upon the law can be given without touching the 
facts'! A stronger case to prove the propriety of saying what the law is, cannot 
be given, than the one mentioned in tb.e argument. A crime is charged to have 
been committed in Fleming — the trial by change of venue, takes place in Har- 
rison — and by mistake, the proof is not introduced that the crime was conniiitted 
in Fleming. The judge, after spending weeks, felt himself bound to grant a new 
trial. Without venturing any o{)inion as to its correctness, I will say tliis — that 
if by mistake the grand jury should indict for a crime committed in Mason, and 
it should turn out, upon running the line accurately, that it was in another 
county, the jury would be bound to And the accused not guilty. Yst before the 
law could probably be understood by some juries, with as much common scHse 
as the judge, though not raised lawyers, a cartload of books might be read, arid . 
lime spent to investigate a point, tb.at every judge could decide in a moment. 
And so of many other legal principles, which a man of constant reading, prac- 
tice, and experience, can decide arul advise the jury upon, with{)Ut meddling 
with facts and consuming time. Indeed it seems almost iiid:;<pen:si!)le in the ad- 
ministration of justice, criminal as well as civil, saying, as I do in this case, "If 
you fuid the act was not committed in Mason county, the laro does not embrace 
the case." 

This jury know thai I am a slaveholder, 'I'he grentest part of my property 
consists of slaves, and a j)art of it now running at large in Ohio, or aided by 
that people to get into Canada. Yet .shall I not }oj-(>. sight of myself, my own 
interest, in deciding a great priHciplc,'! "[ do not love Caesar less, but I love 
Rome more." Gentleoien of the bar knovv t!)a! T am aware of the dillVrence 
between the courts possessing common law jui isdiction, and the courts establish- 
ed by Coiigress, wiiich have not such jurisdiction. Can it be necessary for me 
to say more on that subject? I have never referred to the decisions of that court 
for any other purpose tlinn. to prove tiiat the accused had o rigtil to be tried at the 
place where he is charged to have committed the crime; and that the principle 
was held so sacred, that even where Virginia constituted ihe place or district. 
Congress in its wisdom to sustain the principle, had ordered that twelve men 
siiould be summoned from tlie county in whicli the criim.' was charged, and 
twelve were -summoned iron! Wood countv. 

We have heard much of the fame of men as jorisis.. from the time of our 
great grandfather Cuke to the present day. .-Miow me to say tb.at tl;e Ir.le Chief 
.fuiitice Marshall was scconti to none of them. Hfar wliat he said in concluding 
his opinion ni the case so freq-oently referred to at liiis liar—foi hi.^ power to tell 
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the law lo l.he jury wna also qiiostioned; — "Thai this court 6iuc not usurp power 
is mosUruc. That this court docs not shrink from its duty is not less true. No 
man it; desirous of plut'iny himstilf in a disagre(.'.able situation. IVo man is de- 
sirous of becoming the peculiar subjecL of calumny. No man, might he let thf; 
bittfir cup pass from him without self-reproach, would drain it to the bottom, 
But if he have no choice in the case; if there be no alternative presented to him, 
but a dereliction of duty, or the opprobrium of those who are denominated tjie 
world, he merits the contempt as well as the indignation of his country, who 
can hesitate which to embrace. That gentlemen, in a ease the most interesting, 
in the zeal with which they advocate particular opinions, and under the convic- 
tion, in sonic measure produced by that zeal, should on each side, press their ar- 
guments loo far, should be impatient at any deliberation in the court, and should 
suspect or fear the operation of motives to which alone they can ascribe that de- 
liberation, id perhaps, a frailty incident to human nature; but if any conduct on the 
part of the court could warrant a seniiment that it would deviate to the one side 
or the other, from the line presented by duty and by law, that conduct would be 
viewed by the judge with an eye of extreme severity, and would long be recol- 
lected with dcc[) and serious regret." 

The result of the whole of my examination and deliberation, is a conviction, 
as complete as the miisd of the court is capable of receiving on a complex sub- 
ject, that the motion must prevail to the extent! have stated. I cannot, perhaps 
rightfully exclude the whole testimony; but the balance of the motion reduced 
to writing, as commented upon in this opinion, contains the law — that is to say, 
in the absence of all evidence to prove that the olTence charged was committed 
by the prisoner being personally present in the county of Mason, or near enough 
to receive infurmufiun personally ^ and give aid and assistance in ca»e of alarm 
or danger at llie time the offence tvas commited, he is not legally subject to this 
prosecution; and that this court and jury have no jurisdiction of his case, if from 
the evidence they are satisfied the prisoner is a citizen of the state of Ohio, and 
had not been in the state of Kentucky until brought here by legal process to 
answer this })rosccution, subject to the same modification of the one as given in 
words italicized above. 

The jury have now heard the opinion of the court on the law of the case. 
They will apply that law to the facts, if they choose, and will find a verdict of 
gnilty or nut guilty, as their own consciences may direct. 



Monday Evening, The attorney for the Commonwealth asked the Court to 
give to the jury the five following instructions, to wit: 

1. That ail who arc guilty of the oU'cnce, created by this statute, are principals. 
By the terms of the statute, there can be no accessary before the fact. 

2. That if there can bo accessaries before the fact, under the statute enacting 
this ofTencc, thon if the jury should find from the evidence, that the prisoner 
at the bar was accessary before the tact, and that there was no punishment for the 
offence, if accessary, at the place and in the jurisdiction where the prisoner be- 
came accessary, befure the fact; then by the operation of law the jurisdiction at- 
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tacheii U) this court, wIktc llic uHimicc uhs cominiUcHi, and tlif^ jui.soiirr maybe 
tried in the comity where the ollbncG was comniitled. 

3. 'J'hatif thcjur}' believe that the prisoner at the bar, he being in ihs State of 
Ohio, by his agi^nts and eonfidcnts, in l!io county of Mason, in the State of Ken- 
lucky, did aid and assist the shive named in the indictment to escape from his 
master's service, into the State of Ohio, then the prisoner is guilty of the crime 
charged in the indictment. 

> 4. That if the jury bcheve from the evidence, that the. prisoner at the bar, he, 
the prisoner, being in the State of Ohio, did, by his confederatfs, in Mason coun- 
ty, in Kentucky, aid and assist the slave charged in the indictment, to escape 
from his master's service to the State of Ohio;' and that he, the prisoner at the 
bar, was near enough to receive personal information, and give aid and assistance 
incase of alarm and danger — then the prisoner is guilty of aiding and assisting 
said slave to escape, andean be tried in Mason county. 

5. That the jurors are the triers of the law, and the fict, in criminal cases, 
and have the right to determine both the law and the fact; and although the 
court has a right to instruct the jury upon the law, it has not the right to control 
the jury in their verdict. 

Whereupon the Court delivered the following opinion, overruling the inslruc-. 
tions, to wit: 

The first, second, third, fourth and fifth motions of the attorney prosecuting, 
being read and handed to the })risoncrs's counsel, that he might determine who-, 
ther he desired an argument or not, the prosecuting attorney believing he was 
able to support them; 

The Judge said he did not desire any further argument, and if they chose to 
hand them to him he would decide without. And being handed, he said that all 
the matter contained therein was argued and duly considered before he rendered 
the written opinion which he gave to the prosecuting attorney this morning, and 
was as fully decided upon in that opinion as the judge deemed it proper for hira 
to decide. And consequenrly, the 1st, 2nd, 3rd, 4th and 5th motions as reduced 
to writing are now overruled. 

The cause being submitted to the jury without argument, one of the jurors 
requested that the witness Perrigo should again be called, as the jury did not 
unanimously agree as to some of his testimony; whereupon Perrigo was called, 
and being interrogated by the Court, the jury retired to their room, and in a few 
minutes returned with a verdict of "Not Guilty." 

And the Court enquired of the attorney for the Commonwealth .if we would 
proceed with the other indictment^ He answered, that being of a similar na- 
ture, he would enter a nolle proser/ui. And thereupon the prisoner was dis- 
charged. 
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LETTER OF MR. MA IT AN. 

Sausuxia, Brmiui Counhj, O/i/'o, Nov, 29, 1838. 

Dear Buotjikr Suxiii-.iila.vi) : — After an ubscnco oT nearly ten weeks from 
my " home and my coun;,ry," I returned and joined the society of my family and 
friends on the 24lh innt. 

Perhaps it may alVord you i?omc gratification to learn the particulars connected 
with this very extraordinary transaction. Of the two slaves for the ahduction of 
whom I was indicted in the IMason Circuit Court, one, (Nelson,) I never saw, 
nor did I know there was such a human heing' in existence till I heard some time 
after that he had passed through Wilmington, a town forty miles north from my 
residence, and iti the Canada diieclion. I have since ascertained that he was 
never within four miles of my residence, 'i'ho other slave, (.lohn,) called at 
my tavern* in Sardinia, on lh(^ morning of the 21st day of .June last, and con- 
tinued puhlicly, (not secreted or concealed,) in town through the day. He was 
at various stores and shops, and also at a t(;mperance meeting in the evening, 
(same day.) He left for Canada without my aid, assista-jcc or guidance. Un- 
til he came I had not known that there was such a man, or that William Great- 
house was numhered aniongst mortals. I had no agency of any possihle sort in 
the escape of said slaves, or any other slaves, ut any time hefore or since, nor 
had I any correspondence with any manner of person or persons, orally, or by 
letter, or agent, or olhfu-wiso, for t}u> purpose of employing any agent to abduct 
slaves from Ky.; neither had f heeii in Mason county, nor any of the adjoining 
counties of Ky. for nearly twenty vfwrs. During that period I had not sent any 
letter or newspaper of any (h^scriptlon to any person or persons, transiently or 
permnaently rv^sidcul in Ky., or any other slave-state; nor had I ever anv agent 
in Ky. on aiiy husincss whatever, rndecd, sir, th(!re would have been as much 
propriety in indicting mc fur tiu^ escajjo of the israoliles out of Egypt, the burn- 
ing of London, the gntijiowder plot, the consjjiracy of ]3urr, or any violation of 
the law ever committed,. as for aidin.gand assisting the slaves of Greathouse to 
''escape out of and beyond the LStatc of Ky;" ail that indigested batch of stories 
detailed by James Ivock J\;rrigo to the contrsiry notwithstanding. Still I was 
indicted, and, in fiaud of the constitution of our country and laws of the land, i 
was carried to a foreign jin-is(iiction, beyond the reach of my friends, imprisoned, 
fettered with irons, j)Uton my trial, not bcfoie twelve of my peers'in the vicinage 
of the supposed olifMice, but h«>forc twelve strangers in a strange country, men 
whom I knew not, of whom I had not heard, with whom I had never been asso- 
ciated, in wiiose vicinage I had never been; tb.rec additional lawyers being pro- 
cured to assist the [)rosecuting attorney, hired l>y the people with money raised 
by donations and subscriptions, — a thing unheard of by the oldest lawyers in the 

* Mr. Mahctn keeps a tavern in ^Sardinia on the total abstinence principle. — 

Ed. Pan,. 
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western country. And then, rori^oolh, because in the absence of all proof of 
guilt, I was acquitleil and cscaj){.'d with life and Tunbs, a certain Kentucky editor 
gives it out in broad terms, th.it the people of Ohio will perceive, that '* there is 
no disposition on the part of Kentucky to interfere with their rights or encroach 
on the sovereignty of their State !" Indeed, sir, f catmot but regard this as ad- 
ding insult to injuiy. It appears to nie, that the peop le of Ohio can perceive no 
such thing. 

It ought not to be concealed that Judge Keid, to liis everlasting honor he it 
said, with all the coolness of a philosuphcr and the prudence of a christian, ad- 
ministered the law as " it is,'' and that the highest functionaries of Ky. looked 
with burning indignation on the corruption, fraud and perjury, by which the most 
flagrant aggressions were made on the rights of a citizen of Ohio, 

The trial lasted six days; the greater part of which was taken up in. arguing 
the question of jurisdiction. During the whole course of the trial, no attempt 
was made, cither by direct proof, or argument, or inference, to show that I had 
ever been in Ky. at any time; but, on the contrary, it w'as admitted, on the part 
of the prosecution, that I never had been in Ky. Indeed, one of the counsel, on 
the part of the prosecution, did admit that I had not hecn at any time within five 
hundred miles of the extreme border of Ky., and from this point he commenced 
a train of ingenious sophisms, to prove that i mi^'hi be, (not that I was,) 
guilty. 

I ought not to omit staling, that I received acts of hospitality and kindness 
from Kentuckians which cannot he forgotten, notwithstanding the mass of the 
people, in a very extraordinary manner, encouraged the prosecution, by raising 
the hue and cry of "war/ f/o^/' by which my defence cost rue ten times more than 
it otherwise might have done. Who is rcs])onsible for this? Kesponsibility 
rests some where. How will the jjoople dispose of their ros'sponsibility 1 Will 
they divide it among thomscivcs 1 Will they charge it on the grand jury that 
indicted me, or the prosecuting attorney that advised the finding; or will they 
charge it on the individual, whoso sin it was in ' fraud of the law," to have mc 
taken into the jurisdiction of his Slate, that he migiit with impunity commence a 
civil suit against me for damages, because his slaves used the legs which nature 
gave them ? Kentuckians have it in their power to do a noble deed by setting 
this matter right. Will ihcy do it ] Kentuckians have a right to investigate this 
whole afiair, and settle the cpiostion of responsibility amongst ihemscdves, as their 
court has the question of jurisdiction, ll is proper, the people expi'clil, truth and 
justice require, that I should make an exhibition of the truth with regard to things 
attempted to be proved against me. On the trial it was said by Mr, Kock, alias 
PKURiao, alias ]?uciv Pkuuigo, that at my icsidence I told him there was a 
chain running across Ohio, by whi(;h slaves were forwarded to Canada. I never 
heard of such chain till ii was spoken of on my trial. I am no link of such chain, 
and, although I am extensively acquainted with the soniimcnts and operations of 
abolitionists, I do not budicve there is or ever was such chain in Ohio. This 
same witness also staled, that I told h\c^ a '-'colored barber in Maysville sent mc all 
he could." But I did not tell him a "colored barber'' did send uio any or ''coi/ld'^ 
send me any. That was the first time, according to my recollection, that I ever 
heard whether there was any such being as a Maysville barber, I never was in. 
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Maysville till before my lii-.il. T never held any corresponJence with any person, 
either directly or indirectly in MaysviHe. 

I never had any iicquaintunce with any persona or persons resident in Mays- 
viHe, till after my abductioti, except the Rev. John Collins and Richard Collins, 
Esq., and that acquiiiiitance was formed in Ohio previous to their residence in 
Kentucky. This same James Ivock Perrigo, under his oath on the trial stated, 
that I told him lifiecn slaves had passed through my hands during the preceding 
month. Now, since the days of abolitionism, I am confident, (so far as I have 
any means of knowing) not more than four fugitive slaves have passed through 
the place of my residence, (Sardiniii) and in all I have never seen moie than 
seven or eight persons whom 1 suspected to bo vvna-zvays. 

However much every good man desires slavery should have an end, and howev- 
er much abolitionists arc willing to hazard and sacrifice for this oppressed, degra- 
ded and despised portion of our fellow-men, I am confident that few, if any, for 
various reasons, would invade the jurisdiction of another state, to give aid or 
encouragement to slaves to escape from their owners. But it ought not to be 
concealed, that a very great majority of northern people, as well those that arc 
not as those that arc abolition'sts, (liowcver much human nature has been marred 
by sin) are not capable of violating the sympathies of their nature or the dictates 
of their common humanity, so fiir as to be able to drive from their doors the un- 
sheltered, unprotected stranger, or send away unfed, unclothed, unprovided for, 
the outcasts or wandering i)Oor. 

On the second day of my imprisonment, Mr. Greathouse commenced a suit 
against me at common law, for damages $1700, and in a few days he sent in 
terms of compromise, offering to send the witness, James Perrigo, out of the 
way, (as he was not recognized,) that he might not appear against me at court; 
and also, that I should be acquitted and delivered safely on my own side of the 
river, on condition that I would have deposited with his friend in Ohio, $1400, to 
be paid to him when I arrived safely at home. I declined such compromise, and 
afterwards he sent a proposition that he would take $1200! This, however, I 
refused, and consequently was put on my trial, — The civil suit is still pending. 
Mr. Greathouse, after I was acquitted from the criminal prosecution, proposed by 
my friend, to take $800. The suit will be tried in May next. 

Thus I have given you a brief sketch of the case from first to last, and you can 
make such disposition of it as you think proper. 

Yours, very sincerely, JOHN B. M A HAN. 

Rev. L. SuxnERLAXi), 

OC/'Owing to the haste in which this pamphlet is issued, it is disfigured by 
mijny typographical errors. Mr. Vaughan's speech, particularly, has suflered 
greatly. We should be ashamed to notice all the errors by which it it marred; 
but they are for the most part such as affect the style, rather than the substance. 

a:7We have thought proper to publish only four of the speeches delivered by 
counsel. These, it is thought, cover the whole ground on which the case was 
argued. The three other {.peeches arc accordingly omitted, not from any disre- 
spect to the gentlemen who delivered them, or an 'undervaluation of tneir* merits; 
but because it was deemed expedient to compress the pamphlet within as small a 
space as should consist with a faithful report of everr of essential importance 
connected with the trial. 



